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1. — Junian Latins were Roman freedmen whose estates
always and wholly devolved to their manumitters. This category
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of Lating — generally called Latini or (personae) Latinee congd
cionis in our sources (1) — was ereated by the lex Junia of most
probably 17 B.C. The lex laid down that a manumission, it
in accordance with the requirements of the civil law (ang
because of this not conferring formal freedom and Rom
citizenship to the slave), now gave a special kind of colonii
Latinity (*} and thus a freedom and civil status, recognized in
the eivil law and endowed with commercium (*). Of course someg
requirements were still to be fulfilled, or else it could not be
called a manumission (see below). However, the lex also provi
ded that when a Junian Latin died, the lex itself were suppose
never to have existed with regard to his estate. Consequently
it was considered as if it were peculium, which enabled the
manumitter to obtain bonorwm possessio of it with preferenéé:
over the children of the deceased Junian Latin. These children
were and remained Lating (zee nr. 19). 5

(1) In Gaius’ Institotions generally Letini; in for instance Sue. L1
and Vesp. 8.1 (personee) Loatinae condicionis. . :

(2) Coleoniary Lating were the citizens of Latin eolonies, founded by
the Romans. These colonies were peopled by Romans who emigrated to:
them, They lost their Roman ecitizenship by this, but gained that of th
new domicile, In the field of the private law they were presumably:
nearty equal to fhe Romans. It is not certain whether they had the
ius connubii., See A, SrtemwwenTER, v. Jus Lati: RE 10 {1910) cc. 1260-
1278. (Periodicals are referred te with the sigla as published in T.
Rosunex, Index des Périodiques, Suppl. 3 I’Annde Philologique, tome LI,
Paris 1982). )

(3) According to UBE 19.4 maencipatio could occur between Romang snd
Junian Latins, because of the commercium. Commerciwm is the eapacity
to perform the formalities of the Roman civil law,. It is doubted whether
it implied for a pevegrine or a Latin ag much as for a Roman citizen.
See on this M. KasEr, Vom Begriff des “Commercium”: Studi Arangio-
Ruiz II, Napoli s.d., particularly pp. 140-142, where he assumes that
in any case the ownership acquired by mencipatio will have given fo
peregrines an ownership resembling essentially quiritary ownership, and
probably usucepio too. It seems to me that even in this careful approach
the commercinm would bar pretences of quiritary ownership of other
people at the same time. That would make that ownership as good as
any quiritary ownership.

However, the lex Junia contained gome restrictions with regard to the
exercise of the commercium: see p. 223.
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g, — In a previoug article I deseribed in short sone of the
pe'culiarities of Jupian Latinity, while particnlarly entering
upon the possible motive for the enactment of the lex Junia (*).
fii: this article T want to go into the effects of the lex J unia

ith special regard to the patronal relations a Junian Latin

had, both after the manumission, as after the iteration of this
anumission, Normally a Roman citizen freedman got his
mianumitter for patron. The laiter was entitled to reverence
(gbsequium), services or corvées, if agreed upon (operae), tute-
lage if the manumitted person was a woman OT an impubes
(tutela), and under cirenmstances to a part of the estate (the
‘pars or portio debita; for convenience’s sake called by me the
- debitum). With Junian Latins the situation was complicated,
“because the freed slave did not become a Roman citizen, but
‘could become 8O if the manumission was repeated {iteratio).
- What was the sitnation then in between? Why had the lex
~Junia to provide that the manumitter could claim the estate?
~And on what basis? Who was regarded as patron for the
other claims? And what if there would be, after jteration, a
duplicity of patrons, which would happen if the manumitting
person had the slave in bonis, but was not (yet) the quiritary
owner? Then only the former quiritary owner could iterate,

(4) AJB. BIRES, Informal A anumission and the tex Junie: RIDA
3d. s, 28 (1981) pp. 247.276 (pp. 250 and 978 on the date), with on
p. 259 n. 8 a survey of recent literature to which should Dbe added:
1., RODRIGUEZ ALVAREZ, Las leyes Hmitedoras de las manumisiones en
epoct augusten, Oviedo 1978, part. DD. 127-152. On pp. 127-141 RODRIGUEZ
gives a fine exposé of the whole controversy around the date of the lex
Junia. His opinion is that it was enacted in 17 B.C.

On slavery and dependence in Antiquity see now the survey of litera-

ture, drawn up by J. GaupEMET, Esclavage et dépendance dans T Anti-
guité: TRG 1982, pp- 119-156.

Recently A, GUARING, Spartaco, Napoli 1979, p. 114 has put forward
that the Junian Lating were mainly “gehiavi delle campagne”, It is not

the place here to enter into this, as it guffices to observe that GUARING'S

approach does not exclude the possibility that Funian Lating were active
in eommerce and finance, &8 shown by Sue. €7, 1812 Guarivo's approach
has a place n G. GILIBERTIL, Servus quasi oolonus, Forme non tradizionele
di orgenizzazione del lavoro nella sociely romand, Napoli 1981, p. 2 note

3. p. 20 note 25.
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but he would become patron too by this. But why was it only
the former quiritary owner who could iterate? Did a nudam
ius Quiritium remain, or gome remnant of it, after the many:
mission by the person who had the slave in bonris, and was tlh_s
the basis for that capacity? And if so, could that fus Quiritium.
be transmitted? Some writers, as Vangmrow, CaNTARBLLI and
STEINWENTER, assume this to have been so; others doubt it. Tt
is with these questions that 1 will deal here. It will already
have appeared by the use of the word “former” that in my
opinion all quiritary ownership ended by the manumission
regardless of the form used.

3. — I will set out in short the view of Vancerow, as pub-
lished by him in 1833. He sees a manunission windicte, censy
or testamento as the transfer of the ius Quiritium to the slave.
In the case of 2 manumission by someone who has only in bonds;
a formal manumission confers, after the lex Junia, Junian
Latinity, but the dus Quiritium that was with the gquiritary
owner as a nudum ius Quiritium, remaing with this person ag
such, The distinction between in bonis habere and the audum
ius Quiritiam oceurg too in Gai. 1.54. But Gaius applies it to:
a slave, not yet manumitted, while VancErow assumes that the
distinction is valid as well for a slave, already wmanwmitted. It
a Quiritary owner manumits informally, he retains the ius
Quiritium in the same way as éus nudum. When someone who
has a slave in Dowis has manamitted this slave formally, and
the person in whom the dus nudum Quiritivim is vested,
iterateg, the remnant of this 4us iz transferred to the slave,
who then has acquired both the gquiritary and bonitary owner-
-ship of himself, and thus hag become completely free and a
Roman citizen, Vaneorow’s view leads one to conclude that a
dominus under twenty years of age, who manumits a slave
formally without the ceusae probatio, prescribed by the lex
Aelia Sentia, loses his quiritary rights and therefore will never
be able to iterate the slave; while on the other hand the lex
Aelia Sentia bars the grant of citizenship to the slave. Ife
would then become a morens in libertate and by virtue of the
lex Junia a Latin (ViNeErOow presumes the lex Junia to be of
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later date than the lex Aclia Sentia). The same would happen
a dominus over twenty wounld manumit vindicte a slave
der thirty without ceusde probatio (®). Tt is this view that
has been adopied by CANTARBLLI s 18821883 (%), and STEIN-
WENTER in 1925 (7). This approach had already been attacked
by BUCKLAND in 1908, He categorically denies that the manu-
mission consists of the grant of ownership to the slave. By
performing the requirements of manumission the owner destroys
‘the possibility that the slave can ever again be possessed by
“him. This is, however, only & negative act, and cannot be seen
‘ag transferring ownership. Then the mapumission has a second
offect: it grants the person citizenghip at the same {ime.
According to BUCKLANL, manumission was not the transfer of
- dominiwm, 1t Was the creation of a civis, and not merely a
release from ownership, but from the capacity of being

(5) C.A. vox vangrrow, Ueber die Datini Tunieni, Marburg 1833, 1.
1617, 23, 66: “Pie Civitit also entspricht dem guiritarischen, die
Latinitit dem benitarigchen Higenthume, and alle pMannmission stellt
sich heraus als eine Verdusserung des Sklaven an diesen selbst, so dass
er nun sein eigner Herr wird (...)." On pp- 75 £f, VARGEROW COIRDATEs
ihe different forms of mapumission with different forms of transfer of
properiy, P. 88: “ (...} dem Satze pimlich, dass der Sklave, welcher, weil
er nicht feierlich freigetassen wurde, oder weil er nur im bonitarischen
Tigenthum seines Freilassers stand, Latiner wurde, fortwc'ihmnd in dem
quiritarischen Bigenthume dessen Dblieh, der ihn auch vorher i digsent
Figenthume naite”. This nadum jus  Quiritium he calls “mehr ein
formelles als materielles Recht”, and he compares it with the duplex
dominiune, O1n D, 84 he maintains that an dn bonds habens could not
destroy the guiritary ownership of someone else by mannmigsion, Turther
pp. 147-172 on jteration; part. T 148, where he s8y8 that by the iteration
the guiritary ownership is transferred to the former slave, whoe already
had the honitary ownership of himself.

(6) L. CANTARELLIL I FLatini Juniani: AG 29 (1882), pp 3-31, 30 (1883)
pp. 41117, Part. pp. 61-62 and 92-93.

(7) A. STEINWENTER, v. Latini Tuwieni: RE 12 (1925) ce 010-924,
STRINWENTER does not say so explicitly, put in e 8§19 he accepts the
consequences of VARGEROW'S view and thus, implicitly, the view itself.
M.A. DE DomINICIS, Y. Fating: NNDI B {1968} ce. 482-467, does not
express nimself on this point, though mentioning, 4.0, STEINWENTER and

not BUOKLAND (s€e note 8).
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owned (!}. In the conrse of this article, which will develoij)
along another line than that of Buockrsann, we will see that hig
vigion on the character of manumission is right or at leagt
much better adapted than Vangerow’s, CANTARELLI'S and STmiw.
wiENTER'S to the analysis of the phenomenon in issue.

4. — But first of all we have to clear the field of our researck
and to ascertain in which cases we can speak of informal free:
dom in the sense of the lex Junia. Maybe other statuses thain
Junian Latinity are too of interest for us for these problems:;
Again it is not certain that in all cases Junian Latinity is of
interest for us in this respect also (see for this last point nr. 9);

In the time before the lex Junia there was not yet that._
Latinity (I leave aside the point whether a thing like Aelian
Latinity existed. To me it seems rather improbable (*}). There:
were slaves, informally freed slaves, Roman citizen freedmen:’
and coloniary Lating. The firgt and the third category do not f
pose any problem., In Roman law the first were non-persons;
and the third category were Romans who, being freed, had
their patrons who were identical with thetr manumitters or
agnatie descendants of them. The coloniary Latins were persons.
of another civitas and not Romans, nor could they have a
Roman as patron or be pairon to a freed Roman, though they -
had the ius commercii and maybe connubii (see note 2). How-
ever, the second category is of inierest. These persons were
slaves who were freed by their masters while the requirements
of the civil law were not complied with. The imperfectly or
informally freed (the definitory correctness of the adjective
remains a problem (¥)}, were protected or kept in freedom by

(8) W. BUckLanp, The Roman Law of Slovery, Cambridge 1008 (repr.
1970}, Appendix IV {pp. 714-718). Remarkably enough STEINWENTER does
not mention this handbook among his literature of reference, neither
does he seem to be aware of BUuCkianp's criticism.

(9) See Ropricuez (note 4) for the date of the lex Junia. Lately A.
WILmsKI, Zur IFrege von Latinern ew lege Aelic Sentia: ZRG 80 (1963)
pp. 378392 has gone into this point, like M.A. De Douicis, La
“Latinitas Tuniene” e lo legge Elia Senzia: TRG 33 (1965) pp. 558-574,

(10) BuokLavp (note 8) uses the term informal throughout, He explains
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“the praetor, for example against a possible reivindioatio or
actio Publicigna. To this way the praetor did not recognize the
S claim for possession of the possessor or OWner anymore. We
‘might say that their possession ov the capacity to possess them
had ended by their act of manunission (see nr. 21}, although
© it had been imperfect to the civil law (see below). Thus the
ponorary law set aside, but did not annul, the civil law. The
praetor will not have protected all cases. Presumably he did
protect when he could judge a slave to be in a state of freedom
© a8 the result of a wish of the dominus to this effect (FDos. b
- and 8). In such cases one could presume an jinformal manu-
" mission, next to those in which an informal mapumission had
undeniably taken place. The freed slaves remained slaves to the
civil law, and when they died their egtate devolved to their
manumitters as peculium, because these had remained their
owners (Gai.3.56, FDos.b).

We do not know about their children, but we have to assuine
that these were slaves and claimable too (Gai. 3.56). In the
literature sometimes these informally freed are referred to as
in libertate morantes or as in libertate tuitione praetoris

it om pp. 444-445: next to the three recognized modes of manumigsion
there were “less formal ways”., He then points to the in libertale
morantes, who were in twitione preetoris, saying: “They were evidently
not derelicti: the informal declaration that they iwere to be free was
very far from an abandopment of all rights”. The minimum reguirement
was that the master wanted and declared the slave to be free, of which
some sign should exist. On p. 446 he acknowledges the objection of
Wrassax to the term informal, as each informal mode had its own form;
but he is of the opinion that the term informal is nevertheless justified
ag it refers rather to the substantial guarantee of witnesses,

My objection is that in the case of an in bonis habens the formal
mode was used, but thai the lack of quiritary ownership barred Roman
citizenship. In such a case we might better speak of an imperfeet manu-
mission, if it were not for the fact that after fhe lex Junia guch a
manumission would be perfect to this law. But as the ferm informal is,
anyway, better than the ferm praetorian (because with a manumission
vindicte the praetor’s assistance was needed too), I will keep to its
use as established by DUCKLAND, holding its restrietions in mingd. GUARING
(note 4) p. 111 rightly speaks of “l'affrancato jure honorerio” instead
of a praetorian manumitted.
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morentes (1), But such terms are confusing, particularly th
firgt one, as in lbertate moreri or esse does not necessaril
refer to being informally freed. A group of in libertate moran
was formed by those slaves, who behaved as if they were fre
because they claimed to have a right to be so, for exampl
they were born free, but had sold themselves when being €
onder twentyfive. And then it is suggested that there we
algo slaves, just left to themselves without any manumissi
in a state of factual freedom. With this questions 1 will deal
in nr. 6. First I will go further into the lex Junia, becatuse thig
lex changed the outcome of voluntate domini in lbertete ess
Congequently we have to bear this lex in mind when analysmg
references to the state of in Libertafe esse or morari.

5. — Ag said the lex Junia remedied the position of info :
mally freed slaves by giving them a status, derived frdi_ﬁ
coloniary Latinity. In my previous article on the lex Junia ]
suggested a possible juridical construction of this lex, which T
will repeat and augment here, as it will prove useful again
in entering upon the problems posed.

Of the text of the lex Junia we possess, apart from the
indirect references in Gaiuns, Ulpian and the Fragmentum
Dositheanum, a literal citation in Quintilieni declumatione
340 and 342, These declomationes are, in the opinion of RI‘T’I‘ER_.:
and Leo, school notes, probably made by pupils of the famous’
rhetor Quintilian, Lmo thinks it very probable that the teacher
indeed wag Quintilian himgelf, RiTTter even thinks of an edition .
of Quintilian’s Hber artis rhetoricae, prepared by his pupils (1),

(11} 8o for example VaNcErow (note 5} p. 12 and further passim;
CANTARELLI (note 6) p. 43; STEWWENTER (note 7) p. 911; Weiss (note 58)
c. 1374; BuckranD (note 8) p. 445 on the contrary refers to them as
i twitione praetoris moraevites, which in any case is better. Turther for
the term: nr. 5.

{(12) M. Fabii Quintiliani Declomaliones quac supersunt OXLV, ree, C.
Ritrer, Lipsiae MDCCCLXXXIV (= 1384). O. RrrtER, Die quintilia-
nischen Declamationen, Freib i B./Tiibingen 1881 (repr. Hildesheim 1967},
pp. 246-252, 256, F. Lo, Quintilians kleine Declamationen: Nachrichicn
4. Cdttinger Geselliseh. d. Wiss.,, Phil.-hist. Klasse, 1912, pp. 109121 (=:
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But whatever the truth may be, both authors at least agree
that these rhetoric exercises can have been written down at the
end of the first century, or at the beginning of the second
century A.D.

Declamatio 340 and 342 are about the subject “Qui voluntate
domind in libertate fuerit, liber sit”. The student had to work
this theme out in speeches, both with regard to the ius, as well
- ag with regard to the wequitas. Several times it is said that
these motto’s are the words of the law in question (). As the
exercises are about slaves, not freed formally, and as there is
no mention of the age of slave or master, the law concerned
can only bhe the lex Junia. This was already suggested by
vanogrow. According to him we can use this source even if it
were not a work of Quintilian, becanse it is classic anyway and
confirmed by FDos.7 (). Wrassax, on the contrary, was not
at all convinced of the trustworthiness of it. If other “leges”
to which in rhetoric exercises was referred were merely in-
ventions, why not this one too? Besides, FDos. 7 says lez ... iubet
quos dominus liberos esse voluit. 1f the voluntes domini had
been an integral part, why was it not quoted here? Thirdly,
he cannot believe that a Roman law would connect such conse-
quences to just a factual state. Wrassag concludes that there

Awnsgewdhlte kicine Schriffen II, Roma 1960, pD. 249.262). A philological
study of these declemationes, without consequences for this inquiry: 8.
WanLEN, Studie crifice in  Declamationes minores {quae sub  ROmMine
Quintiligni feruntur, Upsaliae MOMXXX (= 1930}, A survey on the
question of the authorship: LaNFRancia (note 16) pp. 18-23.

(13) Deet. 340, ed. RITTER (note 12) p. 342, 14-18: non enim @ifficile
fuit ei, qui hone legem componebat, id soribere: “qui voluntate domini
fu<ler>it?; nunc hoc scribendo: “qui in libertate fuerit” ...} P 343,
4-10: etenim legum lator putevit etigm eos, qui ¢ dominis fugo ahessent,
csse in lberteie: gquod colligo geripto eius: “qui poluntate domini in
libertale Fuerit”, Apparet, aligios et #non poluntate domini in libertate
esse. Quod st verum ext, potest ctiem in libertate esse etiom qui liber
non est.; p. 844, 1112 .. wt propius ad verbe legis aeeed@m.. —
Decl. 342, ed, Rrrrer bid. D. 350, 1-3: ¢f ideo adicctum est n lege, “qui
poluntate domini in lbertate fuerit”.

(14) VanceErow (nofe 5) p. 64 note 2. An allusion was made by DE
Donintors (note 9) p. 569,
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cannot have been a “stillschweigende” (silent) manumissio
except in some special cases, while the beginnings of a late;
wider interpretation were slightly discernible. For the rest,al
manumissions, including the praetorian ones, required a pa
ticular expression of the wish to manumit. This is the bagig
of Wrassax’s contention that there was mo such thing as
formless (or informal) manumission: all manumissions ha
their own form (). To his contention about the declamationes
we can answer that Flos. 7 apparently is meant as a pars
phrase, not a quotation of the lex, and that the wvoluntas’
amply mentioned in it. Then Wuassax’s third argument i
rather overdone. Decl. 340 declares: invito domino potest aliqms
esse in Lbertate, invito autem non potest esse liber. Aliud est
in libertale esse, aliud liberum esse. The factnal state i
narrowly defined. We will see that in some texts WLASSAK, a
a4 consequence of his rejection of the text of decl. 340 and 342;
is forced to give rather far sought solutions (see nr. 6).

Concerning Wrassax’s first argument, the appraisal of the
value of legal references in rhetorical works iz much more
favourable nowadays. LANFRANCHT has evaluated those references
and found many of them correct or trustworthy (). Bonnex:
has, independently of him, researched the law in the Contro
versies of Seneca Rhetor. His conclusions are that very few
of the fifty laws in this work are clearly fictions. The majority.
ig, it not demonstrably Roman ag they stand, far closer to
Roman law than has been generally supposed. He confirms
Lanrrancers results (7).

Lanprancar doubts Wrassak’s contention that the lex Junia;
thus eonceived, was against for example an odéum lbertatis as _
shown by the lex Aelia Sentia. We do not know whether such
an odium was the reason for that lex. He concedes that the

(15) M. Wrsssax, Die pritorische Freilessungen: ZRG 26 (1905) pp.
374-876, 381. See for BucCKLANp's criticism note 10: for WLASSAK'S
contention and the subsequent discussion Roprigurz (note 4) pp. 121-125.

(16) F. LaNrRANCHI, T diritio nei refori romani, Roma 1938, pp. 38-41.

(17) 8.F. BownEr, Declomations in the Late Republic and Harly
Empire, Berkeley-Los Angeles 1948, pp. 181-132,
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~way the lex Junia was interpreted is one coloured very much by
“a rhetoric fevor libertatis. According to him the lex originally
ran in this way: Qui voluniate doming eliquid pro libero
fecerit, liber sit. The voluntas then would have been the inter-
pretative work of rhetors (). However, we cannot accept this,
It would mean that all references to the contents of the lex

. Junia on the point of the volunies domini (see note 20) (which

 never refer to an eliquid pro libero facere, n.b.!l}, would be
rhetorical inventions or later interpolations. That goes too far
for at least juridical sonrces as Gaius or the Ulpiani Epitome.
On the other hand, we can observe that TanFRANCHI Tejects, im-
plicitly, Wrassax’s reconstruction of the lex that ran: Quos
dominus ... liberos esse voluit (¥). So we can conclude that
there are no good arguments to accept WLASSAK'S hypothesis,
and that it neither did find support. In consequence there is
1o or not enough reason to distrust the quotations of decl. 340
and 342.

Of course we have to be careful in appreciating the value of
the knowledge of the law as exposed in these exercises. But it
ig not very probable that a mistake in the quotation of the
law was made, even by a pupil in rhetorie, particularly as this
guotation would have been most probably a dictation by the
teacher. (It is of course different with the interpretation of the
law). Therefore I assume the motto to be a citation from the
original text of the lex Junia, and I will quote it accordingly
0. To this I will add in small italics the known direct refer-
ences to dispositions of the lex, likely to have been borrowed
from the lex, adapted to the gingular form of the citation.
Though textually the result of course never can pretend to be
more than a guess, it may be useful by giving a quick insight
in the construction and clauses of the lex,

QUI VOLUNTATE DOMINI IN LIBERTATE FUERIT,
LIBER SIT (®) atque si esset civis Romanus ingenuus () qui

(18) LanrrancuI (note 16) DD 137-140, 186
(19} WirassAx (note 15) p. 377.
20) Qui ... sit: Quint. dect. 340 {ed. Rrrrer p. 342, 89, p. 343, 6-7),
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ex wrbe Roma in Latinem coloniam deductus Lotinus coloni
rius esse coeperit (2). Libertas lalis esse debet, ut proeto
tueatur (©),

(Nee polest) testamentwm facere (P} vel ex testamento al@e
capere (¥) vel tutor testamento dari (%), '

Is, euius ante manumissionem ex sure Quiritium Lating v_
Latinus inpubes fuerit, (eius) tutor (sit) (), :

Bona etus ad manumissorem pertineent oc si lex late noi
esset ().

The voluntas domini was an essential part of the lex. Fo
instance, in UE 1,12 it is said that a slave under thirty yean
of age, manumitted festamento without the required couse
probatio, would have remained a slave, were it not for the lex
Aelia Sentia that ordered to consider the slave, in such a case,
“atque st domini voluntate in liberiate esset”. By this the lex
Junia applied, and so the author declares: “ideoque Latinus
fit”. I will return to the wvoluntes below. :

Of course the lex could not stop at declaring anyone being -
freedom to be free. I stated that it had to be a freedom tha'_--
the praetor would have protected as before the lex Junia
(FDos. 8; see also (Gai.3.56). 8o a runaway slave was in free'-"_

deel. 842 {ed. RrrTEr p. 849, 9-10, p. 350, 2-3). Sustained by Pomp. 12 ad
Q. Mucium D.40.12,28 (see note 47); Paul. 57 ed. D.40.12.24.3; FDos. 6.
and 7; Gai. 1.22, 3.56; UE 1.12.

(21) ingenuus: Gal 3.56, Sustained by Salvian, Mass. ad eccl. 3.7.34
(see note 30). Contra: ¥Dos. 6, which has liberti. Thig may have been a
correction, te explain the later gituation.

(22} aique ... coeperit: Gai 3.56. Sustained by Gai, 1.22; FDos. 6.

(23) Hbertas ... tueatur: FDos. 8 (where proconsul may be an addition),
Sustained by Quint, decl. 840; Gai. 3.56.

(24) (nec) ... foacere: Gai.1.23, SBustained by UE 20.14. Further GBI
1.1.4,

(25) wel ... cupere: Gal 1.23, Sustained by Gai. 2.110, 275; UR22.3.
Further UK 20.8 (a contrario), 17.1, 25.7.

(26) vel ... deri: Gai. 1.23. Sustained by UR 11.16.

(27) Is .., (sit): UR 11.19, Sustained by Gai, 1.167.

(28) Bona ... esset: Gal. 3.56. Sustained by Gai, 2,155, Inst. L 3.7.4.
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~dom, but not voluntate domini. He would not be protected by
" the praetor, and thus not be free by virtue of the lex (see about
© this Quint. decl. 340 {(note 13)). But even with this restriction
‘it could not declare anyone free and a Roman citizen. By that
' the requirements of the civil law for mapumission, and in
" consequence the formal manumission itself, would have been
" abolished. Apparently the Romans did not want to take this
* gtep, because they inserted a fiction. That fiction said the

persons thus declared free were considered to be similar to

Roman ingenui citizens, who had been brought over to Latin
colonies. Roman citizens who officially were settled in Latin
colonies (a deductio in coloniam ex lege) lost their Roman
citizenship, but gained that of the Latin colony and became
coloniary Latins. This made them nearly equal to the Romans,
ag they had the fus commercid.

But some provisions of the lex Junis modified this dus
commercii of the informally freed and their status, thus
attained. By the ius commercii the Junian Latins would have
had access to nearly all the Roman legal institutes. Now,
although they kept the testamenti factio, the lex forbade them
to make a testament, to accept from a testament having been
instituted as heir or legatee, and to be instituted as a testa-
mentary tutor. So they remained capable of being a familiae
emptor, a feslis or & libripens (UE 20.8). Mideicommissa they
could take (Gal. 2.275; UL 25.7). Further they could mnot be
instituted as Atilian tutors (Schol. 8in. 17 45)}.

If there were no testament, their estates would have gone,
most probably, to their children. Agpates a Junian Latin did
not have, otherwise his patronus would have been able to
inherit manwmissionis fwre (Gai. 3.56). But a provision in the
lex Junia constituted that the estate of & Junian Latin would
go to his manumitter as if the lex had not been passed. Such
a presumption would make a Junian Latin, in retrospect, an
informally freed slave under the protection of the praetor;
everything such a slave had acquired, his dominus would have
acquired iure peculii (Gai.3.56; FDos.d). 8o the provision
indeed made the manumitters able to get bonorum possessio of
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the whole estate, over the children, iwre guodemmodo peculii
as Gaius says (3.56) (¥).

Maybe the last clause was worded stronger, or interpretec
in a stronger way. The way Salvian and Justinian describe its
effects are argnments in favour of that: ut vivent scilicet quas
ingenui, et moriantur ui servi, says Salvian (), But for us it i
enough if we part from Gaius’ words and merely suppos
that this fiction did only apply to the bona Latinorum.

We saw that the lex Junia must have referred explicitly to
the voluntes domini. 1f we regard Gaius, Ulpian and the Frag'
mentum Dositheanum, this wvolunfes is interpreted as an.
informal manumission, i.c. ag a manumigsion infer amwo
(Gai.141; UE110; FDos. 4,6,7,15) (*)., Only in FDos.15 a.
manumission per epistolam is mentioned, The word doming
does not necessarily have had to refer to a dominus ex iure:
Quiritium (Gai. 1.35, 167; UL 1.16; ¥Dos.15; Pomp. 12 ad
@ Mucivm D. 40.12.28 (see nr. 11 and note 57)).

(29} P, Voou, Diritto ereditario romano, vol. I, Milano 1963, pp. 33—35'
cn the bone Latinorum. See also p. 254,

(30) Balv, Mass. ad eccl. 3.7.34: Tta ergo ef itu religioses filios tuo"
quast Latinos dubes csse Hberlos, wt wvivant scilicet quasi ingenui ef:
morientur ut servi, et duri fratrum suorum quasi per vinculum Latimw"
tibertatis adstricti, etiomst videntur arbitrii sui esse, dum vivunl, guasi
sub illorum fomen positi potestate morioniur, ete. A

Salvian falminates against the praectice of rich Romans, who had sons
{(and daughters) who joined the church, to bequeath to these children
only usufruects in order to save the family capital. Such children of
course would be inclined to leave their property to the chureh, not to
their family. It is nof impossible that Salvian exaggerates., But his
reference to ingenud, which squares with the manumission if one does
not. know the exact contenis of the lex Junia (cfr note 21), may very
well be a sign that he knew what he was talking about. See for Justinian
note 73.

(31) See for the manumission infer amicos: B. ALRANESE, Ancora sulla
“manumissio inter amicos”: Scoritti G. Ambrosind, Milano 1970, pp. 19-30,
with further lit, See for a survey on the discussion between AvBANESE,
who has a rather strict view on this manumission, and Biscaropi, who
tends to a wider interpretation, RopRIGuEZ (ﬁote 4) pp. 121-125. Cfr too
Martial. epig. 9.87, where Martial has to sign fabellee (RoprIcUEZ (nofe
4y p. 113). :
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On the other hand Quint. decl. 340 and 342 show a more
Liberal interpretation of these words. If a slave does something
accordingly to his master’s will as if he were a f[ree person,
then he is regarded as being in freedom by the will of his
master and thus, in accordance with the lex Junia, as free. Ti
does not matter whether this was the intention of his master
or not (decl. 340: sic quisquis aliquid pro libero fecit; decl, 342:
qui volentibus dominis fecerint alique temquam liberi). The
author of the exercises even declares that the lex was not
meant to see to menumissi: Si de his loquerctur lex, quos
dominus monumisisset et liberes esse voluisset, Supervacuum
erat (decl. 342). This, however, regards obviously the formal
manumissions which alone, before the lex Junia, made iree.
The author makes a difference here between in libertate esse
and liber csse. Was this a crucial difference? LANFRANCHI does
not exclude the possibility that it corresponded to respectively
an informal and formal manumission, while én libertate esse
corregponded too with the state of in tuitione prcwtorié case
anterior to the lex Junia (). Yet in FDos. 7 the paraphrase
runs liberos esse. It has to be said, however, that after the lex
Junia any voluntate domini in libertate esse amounted to a
liber esse, which might have blurred the digtinction. Never-
theless Iiber as term must have retained at least something
of its special quality of indicating the stotus libertatis with
full citizenship, as for example in a testamentary manumission.
The use of another word must have led here to inefficacity of
the disposition (unless it was interpreted as an informal manu-
migsion which, however, is not certain: see nr. 6). Of the
(assumed) volunigs the aunthor gives some examples: a glave
boy who has to wear the foge praectexta, in order that the
master evades the tax on him; a slave girl who is sent with a
dos to the leader of pirates, as if she was the sigter of a boy
captured by these, and who had to marry now the leader in
order to set the boy free.

However, we have to be careful. At the time the lex Junia
was enacted the voluntas must have been jnterpreted rather

(32) LanrrancHD (note 16} p. 184
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strictly. UE 112 proves this. The lex Aelia Sentia had t
declare 2 mannmission testamento, void because of the lacl
of a causae probatio, as effective to that extent that the slav
in question had to be considered atque si domini voluntate: in
libertate esset. Yet it had been undeniably the testator’s Wlll :
to set him free. Also in the case of a defective manumission
vindicta the wish did not amount to anything. Further Gaius
advice to a dominus under twenty how to create a Junian
Latin (prove the cause and then manumit inter amicos), shows
that here too a mere voluntas was not enough, or at least not
eagily presumed. Only with later jurists we find cases that
might point to a more liberal application. We do not know
whether some eases, mentioned by Justinian in CJ 7.6
originated from rhetorical instrunction books.

For that is what we have to keep in mind. In the rhetorlc
rather bizarre cases were sometimes posed, to attract the
student’s attention. Tn making his declamatio he had to follo
tirst the ius, and then the aequites; but not so strictly, Even
Quintilian, who stressed the need for rhetoric to he as fa1thful
to reality as possible, conceded in some way these uﬂgeucms
of education. But he wanted to keep the references to the dus
still as correct as possible, presumably because he had fulfilled
some juridical functions himself (*). So it might have been that
the lex Junia was envisaged for cases of informal manumission,
pa.rtlcularly inter amicos, but was interpreted graduvally in a
wider sense in rhetoric, while the jurists kept to the striet
sense. At the beginning of the third century a wider application
in the law might have taken place then, though the exampleg
we know are at least based on some manumission (. Bome
examples of Justinian, on the contrary, might have been taken
from rhetoric texthbooks, if there is no parallel to them in the -
clagsical law (%),

(33} Lro (uote 12) pp. 118-119 (= 259-260}.

(34) E.g. Paul. (Scaev. 4 resp.) D 40.9.26, and OF 7.8.5, cfr ¥FDos. 16
(BuckLanp (note 8) p. 574).

(35) B.g. OJ7.6.1.9, because of Quint. decl, 342,
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Wuassak too adheres to such a restricted interpretation in
the application of the lex Junia, but the basis for his argument
. is different. He believes the lex was adopted for school purposes
' by the rhetors, The references of the declamationes to the form-
less manumissions were rhetoric inventions, as normally all
manumissions, the praetorian ones too, had their own form (*).
As said before, his emphasis on the need for a form must be
congidered to be too strong. The lex J unia only required a
voluntas domini, that, of course, had to be distingunishable, and
a factual freedom. The same goes for LaNsRANCHI's suggestion
(see note 18). But their words keep their value in so far as
that they warn rightly for the possible existence of rhetoric
interpretations (for example, maybe the case of the slave boy
in decl. 340 who wore the toga practerts).

The next point to consider is the nature of Junian Latinity.
It is customary to speak of Junian Latinity or Latinity. Still,
according to MommsmN, we should not do so. Someone was
citizen of a Latin town and therefore also a civis Latinus, to
whom the law of that particular Latin town applied, like to
Romans the law of Rome. Latin law was equal to Roman law.
A personal Latin law therefore did not exist. MoynseN regarded
the Junian Latins as being devoid of a home town, thus — in
his reasoning — without an applicable Latin law, and thus
without a law. Consequently he considered their gtatus more a
“qualificirter Sclavenstand” than “gine Gattung des latinischen
Rechts” (7). But he had to acknowledge anyway, like Srwix-
waNTER (#), that these Latins existed as free persons. In
another article SrEnwentER denies strongly that a Junian
Latin could have a home town (¥). He bases this on UE 20.14,
but unfortunately applies the argumentation, given there for
the incapacity of dediticii to make a testament, to the Junian

(36} Wrassax (note 15) p. 383

(37) Th. MomMEEN, Rimisches Staatsrecht, Leipzig 1887, 111 pp. 626-
627.

(38) STEmwENTER (note 2) c 1271.

(89) SremvwenTER {note T) o 918.
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Lating. UE 2014 simply says that the latter were prohibiteg
by the lex Junia to make a testament.

Yet it is not at all sure that Moumsex’s observation' his
such a terrible impact as he seems to suggest. He dlstmcrmshes
between the Latini prisci and the Latini coloniarii. The city
laws of the first gave their citizens a complete equalization 1
the Romans, as far as we know of. Latins of these towns would
become Romans by domiciling in Rome. Of the other Latins &
equalization only existed in the private law (*). MoummsaN sumy
up consequences of the equalization, of which I repeat somé,
The Roman legislation could be extended over Latin territory:
There was commerciuwm, which meant that when Latins and
Romang had dealings, the Roman law could and would apply.
A Latin could acqnire iure Quiritium land, while such land
would remain subject to Roman taxes and munere. At least
there existed in Rome unity of legal procedure between Latins
and Romansg () (Sroivwenter denieg Latins the in dure cessw
quiritary ownership and the legis actio ().

What now if a coloniary Latin resided in another town than
his home town, for example Rome? He would not become a
Roman. Would not this mean that in his dealings with Romang
and other Latins the Roman law applied, and with peregrines
the ius gentium? Apparently it did. The Romans themselves do
not seem to have had any problem with this at all. They just
made some special provisions in the lex Junia that denied the
Junian Latins some of the institntions they otherwise would
have had access to by virtue of the ius commercii. Evidently
they presamed the Junian Tating would live according to the
Roman law. Maybe they had as far as the status of the Junian
Latins was concerned some standard coloniary statutes in mind,
that granted the dus commercii. I will not elaborate on this
but I think that the attitude of the Romans themselves does

(40) Moarmsey (note 37} pp. 623, 635-639,

(41} MoansEN (note 37) pp. 627, 620, 630-631, 632.

(42) BTEINWENTER (note 2) ce. 1276-1277; cfr M. Wrassax, Der Aus-
schiuf der Latiner von der romischen Legisuctios ZRG 28 (1807) pp.
114-128,
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pot show the problem MOMMSEN Sees, and it would be enough
“if it is shown that the position of MommsEN and STEINWENTER
‘is really questionable, and that the consequences do not appear
to be in line with their suggestion.

Besides, it is not at all improbable that Junian Latins had a
bome town. Tn FV 221 it is said that an iterated Junian Latin
shounld take up the guardianship over the children of his manu-
mitter, not of his iterant, like he has to take up the munere
of the home town (origo) of his manumitter and not of his
iterant. For the latter a rescript of Marcus Aurelins is cited,
but it is not impossible that this rescript was about an
uniterated Junian Latin (see nr. 17 ). MommsEN’s statement
ig left hanging in the air by this text, which is not to be found
in his Romisches Staatsrecht.

Seen the state of the case, as long as no counter-arguments
have been put forward, it is better to assume that Junian
Lating in their dealings could use and most probably did use
Roman law, or the ius gentium, depending on the kind of trans-
action, on the status of their partners and on their dowicile.

6. — After the lex Junia those manumitted slaves who would
have come into the group of informally freed slaves became
Junian Latins. What exactly defined their status and position
has been discussed before (see also nr. 19). What remainsg are
some texts, in which is spoken of in libertate morari or esse (7).

(43) H. Hevumasy-E.  SECKEL, Handlewikon 2u den Quellen des
rémischen Rechis, Jena 1907, p. 3562 in libertate morari: Ulp. 45 ed
D.382.16.2; Scaev. 23 dig. D.40429; Ulp. 5 fideicomm. D.40.530.17;
Ulp. 55 ed. D.40.12,121.ff.; FPaul 51 ed. D.4012.24.8; Paul. 54 ed.
D. 41.2.5.10; D.4%1.2.28.pr., which should be Jul. 44 dig. D, 41.2.88.pr. To
fhese should be added: OF 744 (Alex. Sev.); CJ 7452 (Carac); GJ 8.25.1
{8ev.-Carac.}.

VIR, i libertate esse: Tul. 43 dig. D.22.3.20; Pomp. 12 Q. Muc. D. 40,
12.28; Pap, (test.) € resp. 1. 40.4,49; Ulp. 54 ed. D.4012.7.5; Ulp. 55 ed.
T 40.12.10.pr.; Ulp. 55 ed. D.40.12.12.pr, 3, 4; UR112; Paul 3§ «ad
1. Ael. Sentiam D. 40.9.16.3. See for UE 1.12 pp. 222, 228, 238, 242 and 243,

The ThLL, VII-2, c 1311, 1 27 ff: (in Hberfale esse, morari) QUINT,
decl. 840 p. 342,3 voluntate domini [saepius ibidem], p. 343,2 in -e est ...,
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It is not always possible to say that they refer to an undispli
state of slavery or freedom, the latter being Roman citizens Ip
or Junian Latinity. T will leave aside the question whethg
voluntate domini in libertate esse (or morari) amounted in-
times before the lex Junia to the state of being under th
praetor’s protection (in tuitione practoris). 1t seems to m
reasonable to assume a continuity here, seen Gai.3.56 an
FDos. 5 and &

Concerning those texts, several of them refer to the cous
liberalis, i.e. the procedure for the acknowledgement of freedom
It a slave behaved sine dolo malo as if he was free, the burden
of the proof that he was not free came to lie on the other party
viz. the dominus. If he behaved dolo malo as if he was free,
he had to prove himself that he ought to be free. The text
describe his state as in libertote morari with or without dolus
melus (D.40.12.7.5; D.40.1210.pr.; D.40.12.12.pr.-4; D. 41,
3.10). A similar case is found in CJ 7.45.2. Here someone i
free, but is revindicated in servitude. '

In other texts we have to deduce from the circumstances
what is meant, and we have to be alert for a voluntas doming
to dn libertate morari or esse, ag in that case the lex Junis
would apply. Sometimes such a voluntas domini can only be
deduced. That, however, would be enough. Sometimes the
volunias amounts to a distinet (in)formal manumission. In
CJ 8.25.1 a slave ig correctly manumitted, with congent of the
creditor to whom he was given in security. He has lived in -
freedom since, i.e. he has not been recalled in slavery by his
manumitier. As the consent of the creditor was seen as a
venunciation of the pledge, the lex Aelia Sentia that would
have made such a manumission void in case the debitor was
ingolvent (Gai. 1.37, FDoy. 16), must have been congidered not
applying. Then in D. 40.4.29 the cxpresgion refers to slaves who
were manumitted testamento, thus formally. The testament has
te be regarded as null, but the liberty, granted by it, has to be

quisquis caret forma servitutis. ol ¢fr Priw, epist. 4,10,4 moretar ..
-e [Bcaev. dig. 40.4.29 Mgen, dig. 40.12.29.pr. ULp. dig, 40.12.12.1 al.].
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maintained if the manumitted had remained in their state of
acknowledged freedom for five years. In D.40.4.49 a citation
from a soldier’s testament runs: “Soemiem in libertate csse
ussi”. Normally this would not have led to liberty, as the
phrase then should have run liberam esse iubeo (cfr Gai. 2.267).
‘WrassAx thinks the main fault to have been the use of drssi
jnstead of dubeo. The other fault was that the phrase was not
clear enough to asgume a distinet voluntas (¥). As it concerned
the testament of a soldier, in which case the civil law rules
were not so strictly applied, the manumission was considered
yalid. We do not know whether the testator thonght of giving
Funian Latinity (which seems to have be done sometimes by
testament, see CJ 7.6.1.6).

If a couse liberalis had started, the party that claimed to
be dominus could start other personal actions too against the
other party. These proceedings, however, had to be postponed
then until the caused was decided. The fact that 2 second pro-
ceeding was begun did not prejudice both parties. The person
claimed to be a slave was treated as if free during the time the
cause lasted, because of the ordination of the couse. Therefore
he was not considered to be voluniate domini in libertate as
a result of the second proceedings, which otherwise would have
entailed Junian Latinity (D. 40.12.24.3) (¥). WLASSAK, however,
rejects the possibility of the presence of Junian Latinity in
such a case. He snggests the phrase in question {auf ... morart)
has to be disconnected from the preceding phrase (nec ... fieri)
and says it does not see to the outcome of the cousd. He
concedes that by this the text becomes a problem. To solve this
he presumes that the phrase concerned the cautic, When a

(44) Wrassax (note 15), p. 398 note 3.

(45) Paul. 51 ed. D. 40.12.24.3: Sed si quas actiones inferat dominus,
guaeritur, an compellendus sit suscipere fudicium. et plerique ewistimant,
si in personam ogel, suscipere ipsum ad titis contestationem, sed susti-
nendum iudicium, donec de libertate iwdicetur: nee videri prociudicium
Libertati fieri out voluntate domini in libertate eum morari; nam
ordingto Liberall iwdicie interim pro ibere habetur, el sicut ipse agere,
ita cum ipso quogque agi potest. ceterum ez eventu oui wiile iudicium
erit eut nullum, st conire tibertatem pronunticium fuerit.




232 A.J.B. BIRKS

slave was in factual freedom with the wish of the master:
will return below to this factnal freedom of Wrassak) dumh
the cause, and he ran away before the end of it, the mast;
would have to blame only himself. Therefore he could
demand a ceubio from the adsertor libertatis (). Wrassax h
self says this interpretation does not hold for this case. T
cautio would already have been settled before the second p
ceedings started, so the second proceedings conld not influene
the eguse anymore in this respect.

In D.40.12.28 it is said that a slave is not considered to b
in libertate voluntate domini if the dominus did not know h
was his slave. The dominus does not only have to want fh
slave to be in freedom, he also has to want to lose his posses
sion (see too D). 41.2.38.pr., below). In this case he did not know
the slave wag in his possession, so he could not lose the posses
sion. This interpretation of the lex Junia must have been mean
against too wide interpretations, that may have originated in
for exampie rhetoric education. Wrassax has to reject again
Junian Latinity, as there is no suggestion of some manumission
here. Referring to texts that do nof look to me as pertinent;
he concludes that a wish to free was absent here. Again h
discerns a factual freedom, of interest for the question of the:
cautio (7).

Normally invalid codicils did not oblige the fideicommissa
rius. But if a heir nevertheless ratified an invalid codicil and,
in this case, wanted the slaves to whom the invalid codieil had
granted freedom to moreri in libertfate, these slaves had ob-
tained a duste libertes. Thus rescribed Septimius Severus and
Caracalla, according to D.40.5.30.17. With a duste libertas
Roman citizenship must have been meant, but the slaves must
have become, originally, Junian Latins. The decision of the

(46) Wrassax (note 15} pp. 391-397.

(47) Pomp. 12 ed Q.Mucium D.40.1228: Non videtur domini. veluntate
servus in libertate esse, quem dowminus ignorasset suwwm esse: et est hoo
verum: 48 enim demum voluntate domini in lbertate est, qui possessio-
nem Libertatis ex voluniate domini conseguitur. On this, WLAsSSAX - (note
15) pp. 397-401. See note 57 Loy,
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emperors must have been that as the testator had wished the
slaves to be freed formally and as the heir, though not obliged,
had confirmed this wish sua sponte, he ghould manumit as
wanted, not as he himself wished. But in another text, D.40.9.
16.3, it is not completely clear whether in libertate fuisset only
saw to an informal freedom, or that the mapumission had had
full effect.

Tn D.22.3.20 the term refers to the situation that a free
. person was robbed of his freedom. According to Wrassax this
text sees to the ordination of the couse liberalis (¥). 1. 38.2.16.2
is about a freedman who has been recalled in slavery by his
patron, on unjust grounds as it later appears to the patron,
who then lets him morari in libertate. By this the patron
retains his éus petronatus, which can only mean that the freed-
man was considered to be free again, otherwise there would
lave been no question of the ius patronatus and of inheriting.
So we cannot say the freedman was a slave, and some Immant-
mission has to be assumed, e.g. an informal one, or at least a
voluntas domini, enough to have the same effect. An argument
for this may be purveyed too by CJ 7.6.1.8. J ustinian refers to the
view that when a slave had lost the causa fberalis, he would
become a Junian Latin if someonme paid bis price to the
dominus. Tf that was possible in a case where the decigion of
the ceuse was justified, then in D.38.2.16 where the ground
was found later to be unjust, it could very well ‘have been
possible too; if the opinion referred to. existed already in the
second ecentury A.D. In Iul. 44 dig. D. 41,238 pr. only an
informal manumission can have been meant. Here the owner
gends a letfer to his slave, writing him to in libertate morari.
Tt means he will lose possession of his slave the moment the
latter veads the letter. Thus the slavery is finished for once
and for all, and so this has to be considered an informal manu-
mission per epistolam (cfr FDos. 15, where Julian is said to
have taken a similar stand with regard to-a manurission per
epistolam by a womnan. ‘She needs her tutor’s euctoritas not
so much at the moment on which she writes the letter, but at

(48) Wrassag (note 15) p. 895 note 1 (= p. 396).
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that moment on which the slave learns of her wish), Anothé
text, CF T.4.4 of 222 (?) A.D,, is about a woman slave to whom
fideicommissary freedom was due, but who voluntate domini i 7
libertate morata est. The question now was, which status he
children had who were horn since. Accordmg to the text thesi
were slaves if the mother had not asked for her freedom. i
she, however, done so, then she would have become a Roman
citizen and her children Roman ingenwi. As this text pose:
considerable difficulties, it has to be left out of the inquiry (*)

(49) CJ 7.44: 8% voluntate domini in Hbertate morate est, oni fideicon
missarie Hbertas debita Fuerif, secundum senatus consultum ef constiti
tiones ad id pertinentes civis Romang facte ingenuos peperit. sed 81--'
numauem ab ea libertas petite est, sibimet imputare debet, cim interea
ex ea progeniti servi sint. (Alex. Severus, probably in 222 A.D.).

If the woman would have asked for her freedom as soon as it could
be given, the dominus would have been in more if he did not give it
All children born since then would have been ingenui Romang, ag
constitutions declare (Marcian. 4 reg. D.40.5.53. pr.). The children born'
before were slaves, but should be handed over to the mother after her B
manumission, in order that they would be manumitied by her and become-
her freed persons, not her manumitters' (Mod. 9 weg. D.40.5.18; Ulp.:
5 f.o. D.40.5.26.3-4; Marcian, 4 reg. D. 40.5.53.1). The woman helself
however, would not become free until affer a formal manamigsion by the !
dominus or, by virtue of the 8C Rubrianum, by the praetor.

But if she had remained in freedom woluntate domingd, she wonld have :
become a Junian Latin and have born Latin ingenyi. Then the Justinian &
compilators would have interpolated serwvi instead of ILatini, Rightly, ":
as in 531 the lex Junia had been abolished (CI7.6.1y. A. Monrer, Lo
condizione giuridica dei figli di schiova: Studi Bonfante III, Milano
1930, p. 648 considers the possibility of an interpolation, but not in
this sense. What makes servi the more suspect is that those children,
born between the moment the master could give the freedom due, and
the moment the mother asked for it, are declared by some constitutions
to be ingenuwi too (Marcian, 4 reg. D. 40.5.58.pr.}. But we do not know
whether these constitutions were edicted before or after this decision of
Alexander. On the other hand, Romane facte is only correet if we
suppose an implied request for freedom by the woman. Yet 8i ... est
does not suggest this, and then the phrase should be Latine facte, while
secuyndum ... civis should be supposed interpolated, l¥ke servi for Latint,
Or do we have to assume that if she had not asked for her liberty,
no voluntes could be assumed, which in consequence would make the
children born servi indeed?
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We have seen that in some texis Wiassak interpreted volus-
tate domini in libertate esse or meorari as pertaining to a state
- of factual freedom not entailing Junian Latinity or Roman
© citizenship. This he assumes also in Plin. ep. 4.10.

In Plin. ep. 410 Pliny addresses himself to a Sabinus. Both
~ were heirs of a Sabina and in this capacity they had inherited
a slave, Modestus, whom the testatrix had meant to set free and
to whom she had wanted to bequeath too. However, ghe had not
complied with the conditions for manumission, and therefore
Modestus could mnot be considered free. By this the legacy
remained with the heirs too. Pliny now wrote to Sabinus that
Modestus “moretur ergo in libertate sinentibus nobis, fruatur
legato, quasi omnie diltigentissime caverit”.

Wiassak says that a grant of Junian Latinity would not
have helped Modestus as Junian Latins could not accept lega-
cies (see nr. 5). Nothing in the letter indicates a praetorian
manumission, and therefore sinentibus nobis should not be
regarded as pointing to a mapumission or the plan to manumit.
“«Daher ist der Ausdruck fructur legato von Plinius wohl mit
Bedacht gewihlt: der Sklave sollte wie prekire Freiheit, so
nur den tatsiichlichen Genuss des Vermichinisses haben.”
Moreover, WLASSAK thinks the fault of the legacy lying in the
word iussi (in: Modestum quem liberwm esse iussi). He com-
pares this with D. 40.4.9. Yet it is also possible that dussi was a
reference to an anterior manumission in the testament that,
however, was not written or failed to actualize (). The latter
is the opinion of TIDLLEGDN. On the purport of moretur ergo
in libertate this author comes to a gimilar conclusion as
Wrassak (whom he does not mention), viz. that the slave was
in fact left in peace. This happened in a number of cases. Slaves
in such a state were probably protected by the praetor since
the times of Marveas Aurelius. Tor these latter contentions
Terimcex refers to the texts cited by HEUMANN/SECKEL whieh,
however, do not reveal such a situation (*!).

(50} Wrassax (note 15) p. 398 note 2.
(51) T.W. TELLEGEN, The Roman Low of Succession in the Letters of
Pliny the Younger I, Zutphen 1982, vp. 71 ff, where he says that gquod
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But Wrassak’s opinion is questionable here. It is in the line

ipsa scripsisse se oredidit should be regarded as a reference to a {nomn:
existent) anterior phrase. TerrreEN refers for his argumentation also fo
the newly found part of Dasumiug’ testament. (See for this W. Hex;
Zum neuen Fragment des sogenannien Testamentwm Daswmii: ZPRE 30
(1278) pp. 277-205). His opinion on moretur in Hbertate TELLDUEN state
on p. 76, and again on p. 79, now as one of his two conclusions with
regard to the letter in question. He gives on p. 76, note 23, without’
commentary, the reference to HEUMANK-SECKEL (see note 43), and further.
nmebtions Purciano. Porciano says on the page cited that the condition
of the slave in question now was one of factual freedom, like of thnse_
informally freed as from before the lex Junia (with reference to Bucr-
LAND), Thus PuLciavo must have meant an informal manumission or
freedom here, and therefore that the slave would or had become a Junian
Latin {as the lex Junia had been passed a long time before).

TereEaen iz right when saying that moreri én libertate does nof.
necessarily refer to a praetorian manumission (p. 76), but the point is that
we have to be alert for a volunies domini, Tu D. 38.2.16.2, D, 40.5.30.17
and I 41.2.38.pr. such a voluntas has te have been present. That would
have produced Junian Latinity instead of slavery in factual freedom,
D. 401212188, D. 40.12.24.3 and D. 41.2.58.10 are about the cause lHberalis,
In D.40,1232.1 a free person, brought up a slave and ighorant of his
real status, starts to live secretly in freedom., In D.40.12122 a slave
presumes himself to be free because of e.g. a manumission vindicte. The
manuinission appears to have been void, He is considered to be in -
freedom sine dolo malo. D, 40.12.12.3 repeats this rule in a general way.
D 412310 says that when a slave starts to live like free, the owner
loges possession. It is not said that he was left in fact in peace, and
the same goes for the other fexts, In D.40.12.24.3 being in freedom is
eomnected with a voluniaes domind, and thus Junian Latinity could have
been the only possible regult, not slavery in factual freedom, In D, 40.4.29
slaves are freed festamenio; later the testament is discovered to have
been invalid. As it is said that semel datem libertafem infirmari would
be against the favor lbertatis, we have to suppose that the freedom
remained valid until annulled by a cewse lberelis and that the freed
slaves were in freedom sine dole malo (D, 40,1212.23), The prohibition
to rescind the given freedom after five years of effective freedom must
have contained an order to denegate a wvindicatio in servitutem. If
TrerLeceEN had this text in mind when suggesting the probability of prae-
torian protectiom, it has to be said that here the slaves originally were
not left in fact in peace, but manumiited testamento, which affects the
purport of the enclosed rule foo. Seen that all, there is no reazon fo
presume the existence of a state in law between straight slavery and
Junian Latinity; Plin, ep. 410 is no reason for this either (see below).
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of his assumption that always some form of manumission was
needed, that he cannot accept Junian Latinity bere. Yet even
it we would accept this, a « praetorian » manumiggion or &
reference to it is not impossible here.

Pliny writes to Sabinus in terms that remind strongly of
those of Julian, as tradited in D. 41.2.38.pr. (Qui absenti servo
seribit, wt in libertate moretur...). There the letter was
addressed to the slave, here to the coproprietor, and so it
cannot have given DModestns informal freedom straight away.
But even it Pliny had done so, it would not have had any effect
yet, as there was gtill a coproprietor. On the other bhand, if
Pliny would have let Sabinus know his wishes on the subject,
which he did here, could not Sabinus, if willing too, have told
Modestus of both Pliny’s and his woluntas, and then give him,
next to Pliny’s letter, a letter of freedom of him, Sabinus,
too? Would not Modestus have been regarded then free and a
Junian Latin (?)?

Tt we regard the letter, these arguments nothing but gﬁin
weight in the light of the lteral text of the lex Junia as quoted
in decl. 340 and 342, and a more positive interpretation of
Pliny’s words, as suggested by GUILLEMIN, Rapice and Serurr (%),
and by the ThLL (see note 43), is certainly possible and even
cogent. Could not sinentibus nobis be geen asg the wish for a
common voluntes, and in any case as the expression of Pliny’s?

(52) If Pliny would manumit formally, the effect would be that his
co-ownership would accrue to Sabinug (see I WEIsS, V. manumissio:
BRI 14 (1930) c. 1377; M. K4=ER, Das rémische Privefrecht 1, Minchen
1971, ». 294 n. 156). But also we do not know whether the slave was
with him; and for a manapmissio vindiote his presence was essential. As
Sabinus has informed him about the testament, the slave rather will
have been with him. Then the letter to Sabinus could be considered as
0 manwmissio per epistolam under the condition that Sabinus’ would
manamit too. If this manumission by Pliny would already take effect,
his portion would mof go to Sabinus (a majority opinion .among the
jurists: URE L18; further P8 412.1),

(53) J.E. Srruir, ¢. Plintus Caecilius Secundus en het erfrechi van
zijn #jd, Deventer s.a. (1973), p. 18; A-M. GUILLEMIN, Pling le Jeune,
Letires, tome IT, Parls 1927. Tor Ranice ad hoc locum, see note 119,
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How else could Pliny write the will would thus be executed
quosi omnio diligentissime coverit? A state of mere factu:
freedom and by this of a remaining and unmitigated civil lasw
slavery would really fall short of what the testatrix had wanted
(tiberum esse iussi) and of what Pliny writes. Wrassak’s argu:
ment that a Junian Latin could not accept legacies, doeg not
hold here anyway. It is clear that Pliny, as heir, could have
donated the msufruct to Modestus, who as a Junian Latiii
could accept. Another additional argument might be UE 1._1'2,:
where a manumission testamento, void because of the lack of o
causae probatio, is declared, by virtue of the lex Aelia Sentia,
a8 leading to voluntate domini in libertate esse and thus, by
virtue of the lex Junia, to Junian Latinity. Pliny might have
had this rule in his mind too. A last argument ig that Junian
Latinity, with its special rule about the estate, would corres:
pond with fruatur legato. Modestus’ position would have
resembled indeed that of an usufructunary (%).

Therefore the letter does not exelude a reference to an:
informal manumission, or to Junian Latinity, based on a.
voluntate domini in Hbertate moreri. Contrary to what has
been agserted, by Wrassax and Teuiecen, Pliny’s letter cannot
be said to prove or suggest the presence of a state of factual
freedom not entailing Junian Latinity, or of slaves, being in
such a state merely on moral grounds.

The point here is that one has to take account, with regard
to the possibility of informal freedom or Junian Latinity,
whether the in ltbertate moreri or esse is with or without a
voluntas domini, as this makes the difference hetween slavery
and freedom. A strict interpretation of voluntes, in the sense
that an informal manumigsion was required, might then have
happened in cage there had not yet been a factual freedom.
Literally the lex Junia demanded some permanence of freedom,

(64) Balvian, Mass. e¢d eccl. 3.7 deseribes the conditions under which
fathers left property to their religious sons and daunghters in such a
way, that it concerned most probably usufructs, Those conditions he
equals with Junian Latinity. See also on the liberty of freedmen and
Junian Latins to dispose of their goods StrEs (note 4) p. 266,
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put in Gaiug’ Institutes we see informal manumission at once
producing the desired effect.

Tt appears that in libertate morari or esse refers to a state
of being free, whether one is legally free or not. The circum-
stances decide, sometimes in retrospect, whether that freedom
is a legally recognized one or not. Thus as term in libertele
morari or esse is unfit to be used as a description of informal
treedom. This is confirmed by Quint. deck. 840 and 342, where it
is said that not all cases of in libertate morari or esse entail
liberty by virtue of the lex Junia. This only happens when &
voluntas domini is considered to be present (see note 13}.

After the abolition of the lex Junia in 531 A.D, in libertute
esse or morari did not entail any more Junian Latinity.
Informal manumission now gave Roman citizenship in some
cages, while in the rest of the cases it did not have any effeet
anymore. From that moment on it would be possible to speak
of voluntate domini in libertate csse as being in a factual state
of freedom, while slavery remained. There would be no prae-
torian protection too in that time. The question about a
voluntas domini would have kept its interest in the case of a
cause liberalis (see D.40.12.24.3 and D.40.12.28), but it was
the ontcome of the cause now that decided whether there was
freedom or slavery.

7. — When was Junian Latinity produced? Originally by an
informal manumission, i.e. a manumission not in compliance
with the requirements of the civil law, but complying anyway
with those of the lex Junia. Some manumission or similar act
at least had to take place, so that a wish of the magter to grant
freedom was recognizable. We can distinguish two situations.

The first is that a quiritary owner, who has the slave to be
manmnitted in bonis too, does not manumit vindicta, censu oY
testamento, but inter amicos, ie. in the presence of some
witnesses (five?) (¥). Later on the manumission with a written

(55) In CJ7.6.1.2 inter amicos is defined as in the presence of five
witnesses. See alzo note 31.
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document of it as piece of evidence (per epistolam) and.th
manumission in the church (in ecclesia) or by the invitation
to dine at the master's table as one of his equals, i.e. a8 a free’
person, (convivio), were added to the said mode of nanu:
mission (*}. I will deal, however, only with the way of mter
amicos, as Gaius only speaks of this.

In the second situation a person who had only én bonis — 1}
will call him the in bonis habens for short — manumitted
correctly wvindicla, censu or testemento. But as he was not the:
quiritary owner this produced no civil lJaw result (beforesthe
lex Junia). Such a situation could occur, for example, when'
someone had bought a slave without a smancipetio having been’
performed. Not until after a year would he become qunltary' :
owner by usucapio (UE 1.16).

In both situations it was necessary to have in bonis the slave
to be manumitted. Someone who was merely quiritary owner _
could not effectively manumit (Gai.1.54, FDos. 9).

If a master did not know that he owned a slave, it was not:
possible that, evidently on basis of the lex Junia, this slave:
could claim to be free by some act of his master that could be -
interpreted as the manifestation of a volunias (%),

8. — The lex Aelia Sentia of 4 A.D., which I assume to have -
been passed after the lex Junia (see note 4), did complicate :
manumission, but did not alter it fundamentally.

{56) See Kaser {(note 52) pp. 295-296; M. KasEr, Das romische Privot-
recht 1T, Miinchen 1975, pp. 136-187. ’

(57) Pomp. 12 ad Q.Mucium D. 40.12.28: Non videtur domini voluntate
servus in lberiafe esse, quem dominus ignovesset suum esse: et est hoc
verum; is enim demum voluntete domini in liberidte est, qui possessionem
Hbertatis ew voluntete domini comsequitur. This text must have bheen
part of Pomponing' commentary on the cawse liberalis or on the lex
Junia, as in Hbertate esse is connected with the volunfes domini, T'or
the cause liberalis the voluntes could be important: were if present,
then the lex Junia applied, and the couse would be decided. After the
abolition of the lex Junia it would decide whether a dolus melus was
considered to be present or not.
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1t prescribed for domini not yet twenty years of age as sole
mode of manumission the manumission vindicte, after a causde
probatio before a consilium (Gai. 1.38). In the probafio it had
to be shown that the reason for the manumission lied in the
close (emotional) relationship between manwnitter in spe and
the slave, for example that he was a natural brother of the
dominus (Gai. 119, 1.38)., We bave to assume that without
cousae probatio a manumission windicte by such a dominus
was void, like the manumission in fraud of creditors to which
Gaius in 1.37 refers, and like the manumission testamento,
which is confirmed by Gai.1.40. This is the opinion of Wraiss
too (¥). Such manumissions did not produce Junian Latinity,
particularly as Gaius says in 1.41 that such a dominus, in order
to make a slave a Junian Latin, has to prove the cause anyway
and then has to manumit him inter emices. In this case any
formal mode would give Roman citizenship.

As it is rather improbable that for an in bonis habens under
twenty years less was required, we have to assume that here
too only after a causce probetio a manumisgion vindicte was
valid, producing Junian Latinity.

The case is far more complicated with slaves under thirty
years of age. According to Gai. 117, three conditions were to
be fulfilied in order to make a slave a Roman citizen. He should
be thirty years old, his master should be quiritary owner, and
the manumission should be a formal one. As soon as ome of
these requirements lacked, the slave became a Junian Latin
(sin vero aliquid eorum deerit, Latinus erit). Certain minirmum
requirements still had to be complied with. The magter had to
be an in bonis habens, if not quiritary owner; the manumission
had to be one infer amicos (according to Gaius), if not, e.g.,
vindicta. Moreover, these two minima should not occur together.
But what about the age?

(iai. 1.18 says the lex Aelia Sentia established that slaves
under thirty years of age only became Roman citizens, if after
a causge probatio a manumission wvindicte was performed.

(58) E. Wess, v. moenumissio: RE 14 {1930y ce, 1376-1377.
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This is .confirmed by UE 112, The latter text suggests tha
without: causae probatio the slave remained z slave, and th
“thit the manumission had been void (**). The lex Aelia Senti
'afsb.-established that in case of a manumission testamento
a:slave under thirty years of age, the slave was to be regarded
as being woluntate domini in libertate, which made him.
Junian Latin. It is more probable that this was meant ag-g
retedy for the chosen mode of manumission, than for a Ia_{:k
of a preceding couusee probatio, particularly as in UE 1.12
nothing is said about such a lack here. Therefore the lex Aei'_
Sentia only required a ceusee probaiio in case Roman citizen
ship was wanted for a slave {the requirements for the manau:
mitter of course left aside). Concerning the conferment. of
Junian Latinity on slaves under thirty years of age, we have
to assume that it did not contain impediments. So here a mere
manumission inter amicos by a dominus of twenty yvears old
or older must have sufficed, both for slaves under thirty year
of age as slaves of thirty years and older. This is confirmed
by FDos. 14, '

With regard to manumissions by in bonis habentes the situ.
ation is not clear. FDos. 14 only sees to manumissions hy:
quiritary owners. The point is, whether the absence of a Causae
probatio made a manumission windicta still confer Jllnié,ﬂ'_
Latinity on the slave, like before the lex Aelia Sentia, arid.
whether the same happened in case of a manumission testa-
mento, '

(59) The text reads: ideo sine CORSILO RanumMissum caesaris servuinl
manere putal. The evident corruptness of this Phrase has elicited several
emendations, So; lew Aelic Sentia (HzrTz}, Cassivg (Pronra) (mentioned
in KrRUReER'S edition in the Collectio I} ; Cue(lius) Sa(binus) < mani-
Mmisso>1is (KNier, ad Gai comm. I, p. 112, as mentioned by V. Amawero-
Rurz, Sul “liber singuleris Regularum”: BIDR 30 (1921) p. 210 note B,
who, however, remarks that the name in this form oceurs in Gaius, but
not in Ulpian where the jurist iz referred to as Caelins), STEINWENTER
{note 7) c. 917 supposes it to be a glossem. In gpite of the remark of
ARravero-Ruiz, it seems the best to assame that there was written
Cae(linsy Sab(inu)s or Cae(lius) Sabi{nu)s, which then would have been
read as Caesurig,
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According to STEINWENTER and Weiss, a manumission
vindicte without causae probatio led to Junian Latinity.
SrpNwWENTER seems to think only of quiritary owners manu-
mitting; he assumes a gimilar outcome in case of a manu-
mission testamento (). Wruiss interpretes the provision of the
lex Aelia Sentia in UE 1.12 as pertaining to all modes of manu-
mission, for which the assistance of a magistrate was needed (*!).
Yet this cannot be read in the text (see note 59 too).

Thus if we presume that here Gaius allowed two defects, viz.
that the slave to be manumitted was pot yet thirty years old
and the manumitter not a quiritary owner, then a manumission
vindicta produced Junian Latinity. Tor a mantmission feste-
mento this is more difficult to assume, because here UE1.12
suggests a nullity. Would such a manumission have been valid,
if done by an in bonis habens? On the other hand, if we would
apply Gai. 117, the outcome to be expected would have been
Junian Latinity (which might explain the difference of opinion,
suggested in UE 1.12 (see note 59)). Then, however, the express
provision of the lex Aelia Sentia would have been superfluous.

The conclusion is that, in respect of manumitters less than
twenty years old, the lex Aelia Sentia always required a cousee
probatio. Otherwise neither Roman citizenship nor Junian
Latinity was conferred. In respect of slaves less than thirty
years old it did establish a new rule concerning the acquisition
‘of Roman citizenship, viz. that they could only become Roman
by a cousae probatio and 2 subsequent manumission vindicta,
by their quiritary owner. Such slaves, if manumitted now
merely vindicte, testamento or inter emicos by their quiritary
owners, became Junian Latins (see resp. Gai. 117, UE 1.12 and
FDos. 14; in the last case because the lex Aelia Sentia did
not provide anything for informal manumissions of those
slaves). It is donbtiul whether a manumigssion vindicte or testa-
mento of such slaves by in bomis habentes conferred Junian

(60) SrEIRWENTER (note T) cc. 917-918.
(61) WeIss (note 58) cc. 1369-1370,
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Latinity; it seems better to assume it did not, though thef_
might have been a difference of opinion among the Roma
Jurists on this peint. If such a manumission had been preceded
by a ceusae probutio, we might assume in line of Gal. 117 that,
at least in the case of a manumission vindicte, the slave becan";_:e”
a Junian Latin (%), :

9. — After this act other sources of Junian Latinity care
into being. Tn two cases we ean speak of a presumed informa,
manumission, and then we can treat themn as the two above
mentioned instances. In the other cases the situation is that the
existing status of (Junian) Latinity is given to someone, to give:
bim or her a status other than Roman citizenship or slavery
independently of manumission (%), As I want to compare the
effects of manumission and iteration, those cases are no_f:
snitable for this inquiry.

10. — Normally a Roman eitizen freed man or woman got
at the moment of manumission as patron hig or her manumitter
or the manumitter’s agnatic descendants up till the fourth
grade. The claim for the patronage was called the dus patro-
natus. In the case of a woman manumitter the tutor of the
latter acted for her. The relation between patron and freed
person had several consequences. As a congequence of the dug

patronatus a patron could demand respect (obsequium), servicey
or corvées (operae) if agreed upon, and eventually a part or
the whole of the estate of the freed person (the pars debitq or

(62) Kaser (note B2) pn. 207 note 40 presumes the age of thirty years
to have been included in the term maiores trigintg annorum.

(63) Buokzasn (note 8) p. 548-551. The two mentioned are: the
exposure by a master of an ill slave (CT7.613, D.40.8.2, Sue. CI. 25)
and the marrying of a slave girl to a freeman, while giving her a dos
(CF 7.6.1.9). Some other cases might be conzidered similar, but they are
rather obscure. Further the lex mumn. Selpensana c. 28 relates the manu-
wission windicte of a slave by a citizen of SBalpensa, a maybe Latin
municipinmm, The slave would becowme a Latin optumo dure. Thig might
have been said to distinguish it from Junian Latinity.
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“portio debila) (*). For the sake of convenience I will call the
latter the debitum, as it could consist sometimes of the whole
‘estate. It made up an important part of the ius patronatius, as
'it could mean a considerable material gain for a patron. 1f the
i freed person was an impubes or a woman, the patron would be
' regarded as the legitimate tutor too.

Now if a quiritary owner had manumitted inter amicos, he
would become the patron of the Junian Tatin. Thig is in any
case what Gaius says. If he performed the iteration, i.e.
repeated the manwmission, now for example vindicte, the
Junian Tatin would become a Roman citizen and his Hbertus.
Thus he was patron again, or, according to the civil Jaw as it
existed before the lex Junia, had only now become the patron.

In the case of an in bonis hebens manumitting for example
vindicte, a complieated gituation would show up, The manu-
mitier would become patron and would get in the future pos-
session of the estate of the Junian Latin. But he was not
regarded as the legitimate tutor, if this was necessary. The lex
Junia appointed as such the former quiritary owuer. If the
latter iterated, the Junian Latin would become a Roman citizen
and his Hbertus; but the manumitter retained the claim for the
debitum (Gai. 1.35) (¥), though thig claim will have lessened to
the amount a patron was entitled to when it concerned the

{64) For a general survey of the ius patronelys and its conseguences
in the law of succession: P. Vock, Diritte ereditaric romano, vol T,
Milano 1967, pp. 831-378.

(66) Gai, 1.356: < Praclereq possunt>> maiores triginta annoruar moni-
missl et Latini Ffacti <(itergtione>> {us Quiritium consequi, Quo
trigrinta anwori mamuymitiant — (here 134 line illegible) — manimissis
vindicte eut censu aut testamento fif civis Romoenus <et eius>> libertus
fit, gui ewmn iteravit, Hrgo gi servus i<n> bonis fuis, ¥ dure Quiritiunt
mens erit, Latinus quidem @ te solo fieri potest, itereri autenm. o Mme,
non etium @ te potest ef eo modo Meus libertus fit. Sed el celeris modis
ins Quiritium consecutus meus libertus fit. Bonorwm atitem quae, G
is morietur, reliquerit tibi possessio detur, gquocwmyue modo ius Quiri-
Hum fuerit consecutus. Quodsi cuius el in bonis et ex iwre Quiritium
sit, manumissus ob eodem sciticet et Latinus flerd potest et ius Quiritium
conseyii.
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estate of a Roman citizen freed man or womap. This we can
infer from a constitution of Trajan (see note 94). To distinguish:
both patrons I will call therefore from now on the in bonis
habens who manumitted the patronus and the second patron

if present, just patron. By the way, we see that herve it wig
no problem thatf the quiritary owner did not have the person:
to be iterated in bonds, as was required with manumission

though iteration is supposed to be the repetition of the manu-
misgion, Mad a Junian Latin to be present at an iteration.
vindicta? We do not know. It wonld seem better to distinguish

manumission and iteration as acts. :

The same complicated situation would turn up too if 4
Junian Latin acquired Roman citizenship in another way than:
iteration, for example by imperial grant (bencfio principis).
Here too the manumitter remained patronus (Gai 1.35; see
further nr. 11).

It will be evident by the space Gaius dedicates to the Junian.
Latins that the construction of the lex Junia had created some:
problems. Among these were problems that did not show when
a quiritary owner who had in bowis mannmitted informally
but which became manifest when a mere én bownis habens manu.
mitied for example vindicta. Because of this I will examine the
latter situation now by focusing on iteration and its effects
These will be compared every time with those produced by
the manumission. As effects I will regard not only the questions
of the tutelage, the debitum, the obsequium and the operce,
but glso of the munere and the origo, of the name and of the
status of fhe children and the freedom of Junian Latins.

11. — Literally iferatio means repetition (*). By it is meant
the act by which the manumission that made a Junian Latin
(and before the lex Junia of course an informally freed,
protected by the praetor), is repeated. It had to be done, and

(66) Oaford Latin Dictionary, ed. by P.G.'W, Graxg, Oxford 1982: 1:
repetition, reiteration; 2: (agr.) a second or additional ploughing (...);
the material obtained from a second pressing; 3; (leg.) a second manun-
nisgion.
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could only be done, by the former quiritary owner and had
to be vindicte, censu or testomento (Gai. 1.35, FDos. 14}. Those
times, known to us, that Gaius vefers to it, he does not say
that the person who had had the manumitted glave in quiritary
ownership at the time of the manumission, still was the
quiritary owner (Gai. 1.35, see note 65; Gal. 1.167, see note 67;
in the same sense ULl 3.1,4 and 11.19). Though this does not
need to disprove at once the theories of VanGEROW, CANTARELLI
and STEINWENTER, it is alveady an indieation that the quiritary
ownership might have ended by the manumission. On the other
hand, it has to be admitted that Gaius speaks geveral times of
the acquisition of the fus Quiritium by J unian Latins {e.g.
Gai. 1.32¢35,66) like Pliny (sce nr. 21), But he does not do s0
all the time. Elsewhere he speaks of the acquisition of the
civitas Romana (Gai.1.31, 67-68, 71, 74), and it is evident that
he has in mind the acquisition of full citizenship, not of

property.

As T said, it is not exactly possible to speak of a repetition,
as this time the demand to have the person to be manumitted
in bonis, could not be fulfilled. But for an iteration windicte
at least the presence and cooperation of the Junian Latin will
have been necessary.

There were ways open to Junian Latins, other than iteration,
by which they could obtain Roman citizenship. The lex Aelia
Sentia of 4 A.D. establisbed the anpiculi probatio (Gal. 1.29-32;
TE 3.1,3; see nr. 19). Farther a Junian Latin could acquire it
by serving for six {(later three) years in the vigiles of Rome,
by virtue of the lex Visellia of 24 AD. (Gai.1.32b; UL 3.1,5).
The wigiles were 4 COTPS of nightwatches and a fire brigade. He
could also build a ship with a capacity of at least 10.000 modii,
which ship had to transport grain to Rome for at least six
years. This Claudius edicted, in or after Bl AD. (Gai 1.32¢;
UE3.1,6; Sue. €1 1819} Later, in or after 64 A, Nero
constituted that a Junian Latin would get citizenship if he bhad
a personal fortune of at least 200.000 sesterces, and build a
domaus in Rome that cost at least a 100.000 sesterces (Gai. 1.33;
UE 3.1). Then Trajan established that if a Junian Latin set up
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a milling business at Rome, in which not less than a 100 modii
of grain a day were milled, for at least three years, he could
obtain Roman citizenship (Gai. 1.34; UE3.1). A Junian Latin
conld become a citizen also by imperial grant (bereficio p?‘in"
cipis), apparently just by request, though we see with Pliny
that influential patrons were nsed (Gal 3.72-73; UE3.1,2). ..

In these cases it conld happen too that the manumitter was
not identical with the former quiritary owner. What happened
then? Whose freedman would a Junian Latin in such a casé_
become? Gaius is very clear on this point. Tn 1.35 (see note 65):
he states that all these modes had the same effect as iteration; :
ie, that a Junian Latin became the lbertus of the former
quiritary owner (and not, e.g., of the emperor), and that like-
wise the manumitter as patronus retained the claim for bonorum.:
possessio (but not of the whole estate anymore, see note 94);
Bo when 1 enter into the effects of iteration after this, we may
agsume that the conclusions made, apply too for the cases in:
which Roman citizenship was acquired not by iteration. The:
only exception is the case of acquisition beneficio principis:
tnvito aut ignorente patrono (Gai. 3.72-73, see p. 269), T

It is evident that in the Roman Empire the Roman citizen- :
ship was in itself a desirable status. That already was a good -
reason for a Junian Latin to pursne an iteration, or to try:
to obtain the citizenship in another way. Sometimes the manu-
mitter or the patron acted out of a feeling of generosity (cfr,
for example, Plin. ep. 10.104, below). Tt could also happen that
a Junian Latin was ins{ituted as heir or legatee. In such a case
he could try to become as yet 2 Roman citizen within the fime,
available for the eretio (Ul 17.1, 22.3). Seen the demands for .
the other modes, iteration will have been the obvions way then.

12. — As said the tutelage was explicitly reserved by the lex
Junig for the former quiritary owner (¥). Normally the tutelage

(67) Gai, 1.167: Se<{d> Lattnerum ef Latinorum inpuberum <tute>la
non omni modo ad manumissores Ub>er<lo>sgqu<e> eorum pertinet,
sed ad eos quorum ante menwpnissionem ez iure Quiritium <Juerunt;
wnde &i ancille ep dure Quiritium> tuw i, n bonis mea, o me quidem
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would go to the manumitter, as a result of the interpretation
of the Twelve Tables Law. That law ordered that the estates of
freed men and women, who had died without a testament,
should go to their manumitters. The jurists of olden times (the
veteres) had connected this provision with another provision
of the law, viz. that when a person needed a tutor, the nearest
agnate should be the tutor then, by the reasoning that this
agnate would be the heir too in the case of that person dying
without a testament and heredes sui. Evidently the thought
behind this all has to have been that the nearest agnate as
first claimant to such an estate should be tutor too of the
owner of that possible future estate. Presumably they thought
that it was because of his interest in it. The veferes then
concluded that the same had to apply to the manumitters, who
like the mearest agnate had such a claim on the estate. Conse-
quently they had to be accepled as legitimate tutors (Gai.
1.165) (%).

Transponed to the case in question, one would suppose the
former habens in bonis to be the tutor, which would mean that
the lex Junia contained an evident deviation of the rule. But
we have to be careful, as the similarity with the category of
Roman citizen freedmen is deceptive. While there a parallel
with the position of the nearest agnate {or agnates) in the
law of succession wag possible, here the claim of the patronus
was iwre quodammodo peculit, and thus not as a nearest agnate,
That was the ground of hig claim, by which he got possession.
If we take Gaiug’ words, that a Junian Latin became the
libertus of the former quiritary owner after iteration, for

solo non etiam a te menumisse Latine fieri potest, et bone eins ad me
pertinent; se<d>> eius <{tw>tela < b>>i conpetit, nom ila lege Tunia
cavetur. Iteque si eb eo, cuius el in bonis et ez iwre Qu<liritium >
ancille fuerit, focte sit Letina, od eundem et bona et tutele perti-
ne<w_>t.

UE 1119 in the same way: Lex Junia tutore<m>> fieri iubet Latinac
vel Letin<i>> inpuberis cwm, cuius eliem ante manwmisslonem exr iure
Qruiritium fult.

(68) Tor the guardiauship: H. SACHERS, V. tutele: BRI 7a (1948) cc,
1497-1590.
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exactly what they ave, we have to assume that the iteran
became the civil law patron and by this the nearest agnate
of the freedman. Consequently he should be tutor too, after tle
iteration. So what the lex Junia established would have been:
the application beforehand of the logical ontcome of the iterg
tion, if done. But why had the lex Junia to declare this? Could
it not have been possible to let the manumitter be tuior till
the iteration indeed had taken place? The answer lies in the
point that it was not a logical thing that the manumitter would:
be tutor, as there was only a superficial similarity between thig’
kind of patronal relationship and that between Romans and
Roman ecitizen freedmen, It iz exactly the fact, that here the:
freedmen were of Roman status, there of Latin status, that:
must have been the reason for the provision of the lex Junia;

13. — In my previous article 1 suggested a legal constructiont
of the lex Junia, which I repeated above in nr. 5. If we accept:
this construction as working hypothesis, further observationg:
can be made. First, a deductio in Latinem coloniem, done by order,
of the pater fomilies, destroyed the pairie poiestas because of the
change in status civitetis (Gai 1.131). I think we can assame
the same for a ease of deductio by virtue of a law. Then, a
capitis deminutio minima destroyed the agnatic connection
(Gai. 1.163). If we apply these rules here, it would mean that
the fictions of the lex Junia entailed the rupture of the
potestas and the agnatfic connection (in as far as assumed by
the veteres} between the freed slave and the mamumitter. The
manwmitted kept the name of his manumitter, because the
Latin name system was the same as the Roman system.
According to Roman law there was no possibility for the manu-
mitter to claim (a part of} the estate, unless he was instituted
by the manumitted. Romans could be instituted as heir by
Lating and vice versa, ag we may deduce from the lex Junia
too {see nr, 14}, It was by the last fiction of the lex Junia, that
the Junian Lafin’s estate was treated as if the lex had not been
enacted, i.e. that it was treated as if it were peculinm, that the
claim of the manumitter was established, But as this did not
establish a supposed agnatic connection, the fiction ecomld neot
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have been of any avail to solve the problem of the tutelage.
Thus it must have been necessary to make a special provision
for this in the lex Junia. That the Romans chose the former
quiritary owner for tutor, may have been due to the wish to
prevent complications in the case of iteration, or to the thought
that iteration wounld automatically establish a patronal relation
between the iterated Junian Latin and the iterant and make
the latter tutor anyway, in case one was needed. It was only
natural to take this as the point of departure. It iz also
possible that both considerations concurred. Another possibility
would have been that a tutor was appointed, as would be
necessary in case the former quirvitary owner died. For this,
Romans as well as Latins were eligible (¥), However, the
Romang did not choose this solution, which can be explained
as a wish to settle the case heforehand, and to adapt Junian
Latinity as much as possible to the existing patronal system,
thus preventing future troubles as far as possible.

14. — With regard to the debitum the situation is far more
complicated. We have to clear this first, in so far as this is
possible gi'ven the lacunae in Gaius’ Institutions on this
point ().

There is no doubt that someone who had manumitted a slave
in a way that made this slave a Junian Latin, conld success-
fully claim his estate after the latter had died. Of course it
could not happen iure peculii, as the Junian Lating were not
slaves anymore. But the usual rules on the debilum did not
apply either, ag they were not Roman citizens. In so far as the
estate of a Latin freedman could not devolve on the grounds
of the manumission to the pafronus, there was a problem
inherent to the chosen set-up of the lex Junia. Tt solved it by
decreeing that the estate would devolve to the manmmitter
as if the lex had not been enacted (Gal. 3.56: (...) quia scilicet

(69) See SacHEns (note 68) ¢ 1527. That coloniary Lating could be
(testamentary) tutors of Romans can also be deduced from the express
provision of the lex Junia, that prohibited it.

(70) For the short survey of Voor, see note 29,
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neque ut servi decederent, ul possent iure peculii res eorum: w_
patronos pertinere, neque lberti Lotind hominis bone possen
manumissionis iure od pafronos pertinere, necessarium epis
mavit, (...) ut bone eorum proinde od manumissores pertinerent
ac i lex late non esset. itaque fure quodemmodo peculii bon
Latinorum ad monumissores ea lege pertinent), '

The lex Junia expressly forbade Junian Lating to make :
testament and fo inherit by a testament, thongh they couldi_b_é
instituted as heirs (Gai, 1.23, 24). In the last case they could
try to become Romans within the time, granted for the cr‘eﬁo.
(UE 17.1, 22.8). This is an argument, by the way, to presuine
iike Momwmsex that a coloniary Latin normally could institute
Romans as heirs, and counld be instituted by these ag such au_c_l.
accept inheritances (™). When a Junian Latin died, his estat
could only intestately devolve fo other persons, for example his
children, if we assume that a Latin law was applicable &n
had rules for that. Such an assumption is not unreasonable
as Lating and Romans had much in common. If there were n
intestate heirs, his estate would be without heir and thus
vacans. But because of the provision of the lex Junia the manu:
mitter had a claim on the complete estate and could excliide
everyone else if he wanted so. What was the reason for thi
provision ? That the estate would not be peculium is apparent.:
It can be argued why the paironus could not inherit masiy
missionis iure. As said in nr. 13 the agnatic connection wonld
have been destroyed by the fiction of the deductio, and this’
may have been meant by Gaius. Another possibility, not to be-
ruled out though we know so little about Latin law, is that
in a Latin law a patron did not bave a claim for a debitum
In view of the supposed similarity between Roman and Latin:
law this is not so unreal. We have to remember that the debitum:

(71) Gai.2110 says that though peregrines and Junian Lating could
not acquire as heir or legatee (the latter because of the lex Junia), they "
could in case of the testament of a soldier, Why was the express
prohibition of the lex Junia necessary, if not for the reasom thab
coloniary Latins eould indeed be instituted as heir or legatee? Cfr also..
MoMMSEN (note 87) p. 632, ’
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did not exist originally, and that it was introduced between 118
and 74 B.C. by the praetor, ie. 4ure honorario (7). That makes
it possible that the law of coloniary Latin towns did not
know the debitum. But again we do not know whether a Latin
law applied. As the patronus belonged to another city it is not
probable, potestas and thus patronage being destroyed by a
capitis deminutio minime. Anyway, those two reasons explain
sufficiently why the lex Junia had to make a provision for a
claim for which the Romans felt a strong need, vide the intro-
duction of it in Roman law. The lex Junia solved it by the
said fiction. We do not know whether it declared the lex Junia
completely void on the Junian Latin’s death, or that thiz was
only restricted to his possessions. Gaius’ words suggest the
latter, and indeed nothing more was needed. But Salvian and
Justinian suggest that retrospectively the Junian Latin was
regarded as a slave (). For what the Junian Latin had done
during his lifetime this would not have mattered, and the
gtatus of his echildren will have remained unimpaired by a
fietion of such an extent. Also the fiction did not really undo
the situation, created by the application of the lex Junia, even
if vestricted to the estate. Were it to have been so, then the
patronus could have claimed dure peculii, as the Junian Latin
indeed would have to have been counsidered a slave or at least
hig estate as a (kind of) peculium. As Gaius speaks of iure
‘quodammodo peculii, it iy better to assume that the fiction did
not have such far reaching consequences and for example did
not give the patronus a reivindicatio for the estate (). The

{72) Ulp. 42 ed. D.38.2.1 describes the introduction of an wetio pro
socio by the praetor Rautilins in 118 B.C. This action was substituted
by the pars debite of the pafronus, before the praeture of Verres in 4
B.C. Sea A. Warson, The Law of Persons in the Later Roman Republic,
Oxford 1967, pp. 228-229, 231-234.

(78) For Balvian see note 30, Justinian in CF 7.6.1.1b says: Quis eain
paticiur talem csse Hbertatem, ex qua in ipso tempore wmortis in eendem
personam simul et libertas et servitium concurrant ct, qui guasi liber
moratus est, eripitur non tenfum in mortem sed eliom in servitutem?
Likewise in L 3.7.4.

{74) Arapmanpt’s reconstruction of Frag. Berol. de iud. 1.1 suggests a
(rel)vindicetio: <Plune si ca lew lete non esset, quidquid nobis dure
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praetor had, in granting bonorum possessio, the choice between
the patronus and lel us say the children of the deceased. T
that case the patronal claim, based on the last fiction tha
made the possessions of the deceased consgidered as if possesséd
by a slave in twitione practoris, must have been strong enoug
for the praetor {or another competent magistrate) to grant tﬁj_
patronus bonorum possessio, with the n.b. complete exclusion.o
the children or other descendants of the freedman. This preferencs
for the former in bonis habens was also maintained in case:
Junian Latin had obtained Roman citizenship in any other wg
than iteration (Gai. 1.35; see note 65).

I argued in a previous article why the Romans wanted th
debitum to consist of the whole estate of Jupian Latins (a '
not, though being free to do w0, of the portion, usual with Romi
freedmen). I assumed that the Romans used informal manu
missions in at least some cases in order to put out capital ani
at the same time secure its complete return, with the profit
made (). The choice made here is an avgument for this too.

Could the estate of a Junian Latin devolve upon other perso
than the patronus? Gaius says that at the death of the patrony
the claim on the bonae Letini went to his heir, whether extranc
or not (Gai, 3.58). This was the outcome of the said last fieti
that made the estate ireated as a kind of peculium. (A re@
of this was that, in the case of a venditio bonorum of the est
of the patronus, a hercs necessarius of the patronus having
obtained bonorum possessio of the estate of a Junian Lai
of the late patronus posterior to that wenditio, was regarde
as having been enriched by the estate ew hereditaria cousa
Therefore it was sold too by the creditors of the ingolven
deceased paefronus, This would not happen with the oth¢
acquisitions he would make after the latter’s death (Ga

Gui>riti<um per servos ad > qui<ritur, per Loatinos Tuni>>anos < qud

tum aeque e u<re Quiritium n>ostrum <lesse inlell>egeretur’

idgue post mortu>o0s Latinos <lid vindic>are recte <ew iure’> er

tiwin po<tere posswmus>>, With all respect due for such a reconstriu

tion, I do not think it well-founded enough to change my opinion.
(75) BIrKs {note 4) pp. 261, 267-269, 272,
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2.155)) ("3}, But a 8O Largianum of 42 A.D. provided that in
case a patronus had appointed an extraneous heir while there
were liberi non nominatim exheredati, the prowimus or prozimi
of these liberi could exercise a claim for the debitum in prece-
dence over the heir (Gai. 3.63,64) (). With liberi were meant
the sons and daunghters of the patronus, and the children of hig
sons. The question arose whether children of daughters were
included, and likewise the children of a patrona. Cassius
thought it possible, most other jurists did not. Gaius gives an
argument why the words of the SC would exclude Cassius’
interpretation (Gai. 3.71).

Now the rule of the SC Largianum only applied if an extra-
neous heir had been instituted. This is explicitly said in Gai
3.69, and it made its application rather complicated. Gains
furnishes some examples.

Tn one case, the childven of the testator are instituted for
unequal portions. What about the debitum? There i3 a lacuna
in the text, but all reconstructions quite rightly assume Gaius
says that as there was no extraneous heir, the 8C did not hold
force, and an estate of a Junian Latin should be divided in
proportion to everyone’s heritage (Gal 3.69). Otherwise it
ghould have been divided in equal parts.

Tn another case, children, ag well as an extraneous heir, are

(75%) In Gaius 2.135 the phrase runs: ... velnt si Latinus adquisierit,
locupletior factus sit (Le, the heir). MUIRHEAD (note T6) cites GOUDSMIT
who suggests the emendation Latinwm, referring to Gal 2,195, MUIRIEAD
himself refers too to Plin. ep. 10.104, However, why did not Gaius wrile
ing Latini then, which would have been correct (see Ronmaxo, note 107)7
Though the phrase is rather concige, it is pot impossible, and the
reconstruction put forward by MoMMsEN is in line with it

(T6) In 3.63 Gains first speaks of one manumitter, then of the lberi
and heirs of meanumitters. In translations this is, sometimes, rendered
differently. For example, F. Du ZULUETa, The Instituies of Goius, Part I,
Oxford 1969, and J. MuirarAp, The Institutes of Geiws amd Rules of
Ulpion, Bdinburgh 1880, change the singular into a plural; while J.X.
Sprurr, De Instituten ven Gains, Zutphen 1982, changes the plural into
a singular form, Maybe we should indeed suppose Gaiug being here
colloguial.
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ingtituted as heirs. The hevitage of the extroneus differs i
size from the portions of the children. According to Caelitig
Sabinus the SC applied instead of the lex Junia, and in congé
quence the whole estate of a Junian Latin, freedman of ‘the
testator, should be equally divided among the children. Javi
lenus, on the contrary, said the SC applied together with the
lex Junia. Thus the part of the estate that, had the SO mnot
existed, would have gone to the catrancus, now should. be
equally distributed among the children, while of the remainde
every heir, including the emiraneus, should receive a portion
according to his or her heritage (Gai.3.70). For example, if the
extraneous heir was ingtituted for a third, a third of the estate
would first be divided among the children. Then the remaining
two thirds would he divided in accordance with the heritages;
which would make the emtrancus receive one third of two
thirds, i.e. two ninths, In Caelius Sabinus’ view the ewtrancus
wounld receive nothing at all.

Such was the system of the debitwm with regard to Junian
Latins. There were more peculiarities but these are of no
importance here (see note 4)., Contrary to the system of the
debitum with Roman citizen freedmen (gee nr. 15), the patronais
of a Junian Latin was able to leave his right to a certain extent
to anyone he wanted, viz. as long as he permitted his choice
of heir be determined by this consideration. After the enact:
ment of the 8C Largianum this faculty was not restricted. He
just had to take care now to disinherit nominetim all hig
children and grandehildren whom he did not want to benefit
under the 8C and to institute the heir or heirs he wanted. If h_é
wished to, he could compensate the disinherited with legacies
and fideicommisse in order to avoid a possible querela inoffi
ciosi testamenti, like he might have felt compelled to do so even’
without the existenee of the SC.

It does not appear from Gaius’ exposition in 3.58 -3.71 that:
a patronus could transfer his right by way of a bequest. Even
more, this possibility may be regarded as excluded by the said’
exposition. Would it have existed, it surely should have heen
mentioned in 3.58 - 3.62, where Gaius compares the two systems '
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of debita. Because in those paragraphs such a mention does not
occur, we may assuine, notwithstanding the lacunae in the text,
that the possibility did not exist.

15. — Did the patronus retain his claim on the estate of his
freed slave, after the former quiritary owner bad iterated?
Guaius says that the iterated person became by this the Hbertus
of the person who had iterated, i.e. the former quiritary owner,
like he would become the libertus of this person if he acquired
Roman citizenship by any other way open to him (Gai. 1.35, see
note 63). According to the Twelve Tables the iterant then
would have a eclaim for the debitum too (Gai. 1.165). Yet Gaius
says that npevertheless the paironus kept his position and
therefore hig claim (Gai.1.35,167, vesp. in note 65 and 67).
Maybe the lex Junia provided for this. It is also possible that
the coneerning rules were interpreted in this way. The debitum
was a product of the honorary law, and thus it would have been
possible for the magistrate to grant bomorum possessio fo the
person he considered as having & better claim, if both persons
could ciaim equally justifiedly. And as the putronus had had
the former Junian Latin once in bonis, it might indeed be said
that he had a claim, at least as good as that of the iterant.
1f one supposed for & moment that the deceased person was still
a slave, he would have been protected against a claim of the
former quiritary owner if he got possession. The same would
go for the possession of the pecutium. The lex Junia strength-
ened his position.

However, the proportion of the claim on the estate changed
into the amount to which a patron of a Roman citizen freed
man or woman was entitled to (7), and its transmissibility was
affected also. With a Junian Latin he could leave it to his
heir, the restrictions of the 8C Largianum taken into account.
Now the debitum turned into a right, to be exercised only by
certain descendants. In case of a male patron it had originally

(77) For this, in extenso, P. Vool Diritto ereditario romono, vol. I,
Milano 1967, pp. 831-347. Further for a graphic survey of the portion:
firKs (note 4) p. 276 :
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been confined to the agnatie male and female descendants up
till the third grade, bat the praetor had excluded the female
descendants, Only after the passing of the lex Papia of 18 AD:
could a freeborn daughter of a patron, on whom the ius triwm
liberorum had been bestowed, c¢laim too, though not as much
as a son. In case of a patronae the transmissibility was far more
restricted. Originally none of her descendants couwld claim;
probably because the claim for the debitwm was confined to the
agnates, and she had only cognatic descendants. Later, possibly
after the lex Papia, a son of hers who had at least one child;
could exercise her claim for the debitum (Gai. 3.563). Unlike the
children of a peatronus, her children did not have to e born
out of wedlock, in order fo be able to exercise the claim (Paml;
43 ed. D. 38.2.18).

At this point the adsignatio has to be mentioned. This was
introduced by a 8C between 41 and 47 AD. A patron with
two or more children in his pofesias could, even by the mere
expression of his will, assign the debitum to any of his agnaftié
descendants. Its introduetion proves that a patron could not
dispose of his claim for the debitum by for example a Iegacy:_
or in any other way. Adsignatio remained the only way (%). We
do not know whether the edsignatio was applied to the debitwm -
towards Junian ILatins, If we knew that it was introduced
before the SC Largianum we could presume it did not; but now
we do not know. If it did not, then a patron had more liberty
to assign the claim than a petronus, with the restriction that
this liberty did not extend beyond his agnatic descendants and
that he had to have two children in his potestas. If it did, then
iteration did not make any difference in this respect.

Then the amount claimable by a male patron could decrease
in cage of a male Junian Latin (see note 77). With a female
Junian Latin it could, however, remain the same. To achieve
this her patron, who was her tutor, would have to deny ler
his euctorites, which she needed to make a testament, And as

(78) See Kaser (note 52) p. 299 note 23, Septimins Severus declared
void a distribution of the iws petronetus by a dfudichum Fumilice
crefseundae (Paul. I decr. D.102.41),
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a Roman woman had no heredes sui, her patronus would inherit
all. There could be a possible eonflict here hetween a former
in bonis habens, who had manumitted her and of course had
all interest in her estate, and the former quiritary owner who
was her legitimate tutor. This could occur of course only
after the iteration, because as a Junian Latin the woman eould
not make a testament. Apart from that, a Roman freed womal
could free herself from her tutelage by obtaining the s quat-
tuor liberorum (Gai. 3.44; see note 77}

The debitum of a female patron could decrease too, and even
more than that of a male patron. Furthermore the debitum
of a patron freed woman was for a lesser claim than that of a
treeborn female patron, but here the acquisition of the dus
guettuor lberorum would, however, enlarge this claim (Gai.
3.49-52; see note 77).

16. — We do not know how the claims for obsequiunt and operac
were settled in this case. Normally obsequium was due only
to the manumitter personally and his children, and could not
be transferred. It was the reverence due, which involved a.o.
rules about the actions a freedman could bring against his
patron (®). There does not seem to he much objection to assume
that an iterated Juvian Latin would have to reckon with
obsequiwm towards two patrons, seen the personal character
of it. Maybe we have to assume the same for the reciprocal
duty of patron and freedman to support each other, if necessary
(the alimenta) (*).

With operee the situation will have been different. Operace
did not exist originally, but it became practice to let a freed
slave swear or promise to do services (corvées) for the manu-

(79) Voor {(note T7) pp 373-375, who does nol freat or name the
question at issue. The difference between jus patrongtus, ovsequium etc,
already follows from the way the relevant titles in the Digest arve
arranged: D. 37.14: De dure patronatiss; D, 37.15: De obsequits parentibus
et patronis praestandis; D.38.1: De operis tbertorum ; D. 38.2: De bonis
Hbertorum.

{80) Voo (note 77) p. 876,



260 A.JLB, STRKS

mitter and, eventually, for the latter’s children. Those opeit
which were marked by the special relationship between main:
mitter and freedman (the operae officiales), were due to: the
patron only and, in the case they were promised too to his
children or if these were the direct heirs of the patron, to-hig
children also. Other operee, which could be performed for
anyone (the operae fabriles), could be promised to other persong
than the patron, and had to be performed for them if ‘the
patron ordered so. Adsignotio of the ius potrongtus and thug
of the claim for the debitum did not deprive the other libe
of their right on operae (*). If the operac were thus so closel
connected with the person of the manumitter, it seems justified:
to assume that those operae a Junian Latin might have ha
to promise to his manumitter were not obliged to an extraneoy
heir of the latter, but only to his children. This is the more
probable in view of the strengthening of the position of the
liberi non nominatim exsheredati by the SC Largianum. But i
a manumitter had had his Junian Latin promise eperae (an
though we do no know whether this happened, there is no reason
not to assume the possibility of it), could not the iterant do
the same again ? Or. do so, if the manumitter had refrained from’
it? T cannot think of a reason why this should have been im
possible. Then an iterated Junian Latin might have had N
comply with two. patrons in this respect.

17. — An argument for this may be drawn from the way the:
question was solved, of which town an iterated Junian Latin
had to fulfil the munera. Since an edict of Hadrian the home
town (origo) of the manumitter was regarded as the origo of
the freed person with respect to the munera (CJ 10.40.7). As
this text may be interpolated, we do not know whether it
concerned the formally manumitted or also the informally
manuntitted. For the latter, the way a rescript of Marcus
Aurelius is referred to in FV 221 might be an indication. But

(81) Voor (note T7) pp. 848-373, however, without treating or naming
the problem at issue; KasEr (note 52) pp. 299-301, with further lit. For
the inefficacy of the adsignetio in this respect: Paul. 2 men. D, 88151
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the rule womld ereate a problem anyway in case a Junian Latin
was iterated. For the case of the mumere, Marcus Aurelius
decided that the freedman had to comply with those of the
home town of his manumitter, not of his iterant. Ulpian applied
this decision to the question, whose children an iterated J unian
Latin had to take guardianship of (FV 221) (¥). It appears from
this that if a Junian Latin had to fulfil munere, these would
have been before his iteration munere of the home town of his
manumitter and that that was to be the case anyway after
iteration; but also that after the iteration the home town of
the iterant, if another person than his manumitter, counld
rightly claim him too for the mumnera. This means thai such a
right would have been derived from the iteration, not from a
remaining proprietal right. However, the proof would have been
a ease in which a Junian Latin was claimed for munera by the
home town of his former quiritary owner. Unfortunately we do
not know of such a case, and neither do we know whether
Junian TLating had to fulfil munere. But as they could be
appointed tutor, it is rather probable that they could be obliged
to do the latter. As coloniary Latins they would have been
municeps anyway, and in Roman towns too. IV 193, that says
that in the same way as Roman citizens Junian Lating shoeuld
be excused with regard to the #utele (v., for example, v 191,
247), indicates they were regarded egonal to Roman citizens
indeed, in this respect (*). We do not know whether the lex
Junia limited this. The mere rendering of the rescript does
not exclude the possibility of their being obliged to all munere
{see note 128 too).

18. — We know a Junian Latin got the praenomen and the
nomen gentiticium of his manumitter; further he got a
cognomen (an example is given by Plin. ep. 10.104). That this

(82) ¥V 221: Item, Si alins eum Latinwm fecerit, alius iteraverit, an
utrinsgue Wberorum tutelam suscipiat, videndum, quast whrinsque meritum
Rhabeat; nisi forte ewemplo Mmunerum, <quibus> divus Harcus rescripait
apud orig<i>nem etus, qui Latinum fecit, debere ewm fungi, sol<i > us
eins liberorwm tutelam sugcept<lu >rum dicemus.

(83) MoaruseEN (note 37) p. 233; further nr. 5.
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was possible, was due to the fact that the Latin name systen

was the same as the Roman (%), So, theoretically, we can nevey
be suie whether for example a L. Seribonims Ianuarius, a
noviculerius at the beginning of the second ecentury (%), was &
Junian Latin or a Roman citizen freedman (that he was A
freedman is indicated by his cognomen). This is valid for alk
such cases, unless we find a #ribus mentioned (*) or ean infer it
from something else, as the mention of a testament by him (neot:
in this case; his brother and son-inlaw erected the grave-stone;
and thus he could have been a Junian Latin). But what:
happened after iteration or after for example conferment of
citizenship by imperial grant? Gaius says that by all these
modes the Junian Latin became the liberfus of the former
quiritary owner (Gai. 1.35, see note 65). If the former quiritary

owner had been the manumitter too, the freedman would keep
his name. But what if the manumitter had been an in bowis.
habens? 1T have not found a clue to this. Maybe we have to
presume the freedman kept his name,

19, - Another point is the status of the children and freed:
men of Junian Latins. Regarding the former, the status
depended on that of the mother, iure gentium, as the Junian
Latins were considered not to have the dus connubii (Gai. 1,80
81; UL 5.9; UE 5.4 can be interpreted in this way). If she was
a Junian Latin, would her children hecome Junian Latins too?
Vancrrow says they were freeborn Lating, having the same

(84) MoumMmsEN {(note 37) p. 213; E. Mzever, Einfithrung in die Laieini:
sche Hpigrafik, Darmstadt 1973, p. 89.

(85) CII;G.9682 (tabula marmorea, Roma): L{ucio) Reribonrio Ianue-
rio, / negotienti vinario, / item nevicwlario cur(atori) / corporis Horis
Hadriatici; / L{uciug) Scribonius Festivus, // frater, et / M{arcus)
Manlins Cellicarpus, / socer, fecerunt, The two brothers must bave been
freedmen of a member of the gens Seribonia, of the branch Libo, which
achieved prominence in the first century A.D. Lueius was a common
proegrnonred;, in this branch. For the cognomen: note 120,

(86) Originally Latins were, when regiding in Rome, temporarily
ingeribed in a #ribus, if an election were to take place. Since the days
of Augustus this all was obsolete. So Latins could not dispose anymore
of u tribus, unlike the Romans who still could mention theirs.
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status as coloniary Tating, but without the rights that
emanated from being citizen of a town. Ile has, with the latter,
probably the rights of the Latind prisci and the ius connubii
in mind. This might mean that he does not regard them Junian
Latins. If, however, we have to take this regtriction the way
he uses it with regard to freedmen of Junian Lating {see note
89), it can only mean that he looked upon the children as Junian
Latins (7). Cantarsrne does not specify his definition, when he
calls the children Toting, and Sremnwonrer confines himself to
saying that they followed the statug of their mother (%)
Gai. 1.67, where it is said that a child was Latinus aut pere-
grinus, id est eius condicionis cuius et mater fuerit, might seem
to be an argument to assume the Latinity acquired to be
Junian Latinity. Tf we presumed this to be the case, it would
make a very difficult situation. The lex Junia had been made
for cases of mannmission, and Junian Latinity was created for
manumitted slaves. It seems to me very doubtful whether we
can say that the lex Junia applied to persons not manumitted,
like the children of female Junian Lating who would be born
free and not in slavery (a great advantage in those times). It is
rather possible that Gaivs intended to draw only a distinction
between Latins and peregrines and to prevent confusion. In
my reconstruction of the lex Junia the logical conclusion would
have to be that the children and freedmen of Junian Lating
were coloniary Latins, who did not suffer the handicaps the lex
imposed on the informally manumitted.

1f a Junian Latin had contracted marriage with a Latin or
Roman woman in a special way, viz. with certain sollemnities
and in order to procreate children, he could obtain Roman
citizenship from the praetor if he showed this magistrate a son
or daughter, born out of this marriage, when one year old. He,

(87) VaneEROW (note §) p. 128: “... so wurden nun auch die Kinder,
wenigstens vorerst, freigeborene Latinen, und ihr Rechtszustand war
ganz der eines Latinus coloninrius, nur dags natiirlich auch hier die
besonderen, auf Gemeindeverhiiltnisse begriindeten Rechten hinweg-
fielen”. For the latter: ibid. pp. 107-108, 109.

(88) CawTameiLI (note G) p. 72; STEINWENTER (note 7) ¢. 919, 1. 20 L.
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his child and his wife if she was a Letinae, would then becom_é
Romans ou this basis (the anniculi probatio: Gai.1.29-32a, UE
3.1,3). By force of a 8C, an iferation that conferred Roma:
citizenship on a Junian Latin, would do the same with hig
children (Ul 3.4}, We do not know whether this was the case
too with the other modes of acquisition. :

‘What about their freedmen? Vaneerow says a Junian La:t'ﬁ_l'
(who counld have quiritary property and could free formally, i,
vindicta), could make his freedmen only Junian Latins, n(:)t:
coloniary Latins. For the latter citizenship in a Latin colony
was required, STErNweNTER implies that Junian Tating ecould
have freedmen, but he does not elaborate on this. BucKraNp
seems to suggest, arguing that a manumitter could not give his
freedmen a better status than he had himself, that a Junian
Latin could only confer Junian Latinity, and this only windicte
(becanse of the dus commercii). Buckraxp refrains from any
conclusion because of the lack of information (¥). Like with tli_
children of a female Junian Latin, it does nof seem to 1ﬁ'_
plausible that the lex had such far reaching consequences.

As a matter of fact, the status of the Junian Latins W(m_i_d
have been basically that of coloniary Lating, So they WO!uid
transmit this to their children and manumitted slaves. The
regtrictions of the lex Junia were only meant to safeguard the
interests of their patrons and not, for as far as we know, of
themselves as patrons. Therefore there is no reason why they
should apply to the children and freedmen of Junian Lating
too. Besides, if they did it would have led to problematic conse:
quences we should have found mentioned in Gaius’ Institutes.
But we do not (). Lastly, the words of the lex Junia cannot be

(89) VangeErow (note §) p. 11 (on p. 126 Varerrow contends a Junian
Latin would have #utele over his freedmen ex lege Funia, if only he
had had them in gquiritary ownership); CANTARELLI (note 6) p. 71 is -
not clear on this point; STEINWENEER (note T) c. 919, 1. 42: “.., itber
geine eigenen Latinisechen Freigelassenen ...” (without explaining how |
these freedmen came inio being) ; Buckraxp (note 8) p, 534, ‘

{90) For example: did Junian Latins have potestas over their thldlen"
(Frobably not: see UE7.4). If not, then the children would be able to
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interpreted as applying to children and freedmen of Junian
Tating. A child was not in libertate, it was freeborn and thus
at once a liber. The same with a slave, formally manumitted.
1t might be different, however, if a Junian Latin manumitted
informally himself. But did the lex Junia apply to informal
manumissions by Romans only, or also to those by (Junian)
Tating? We do not know but it secems safer to assume, for the
time being, that it did not.

90. _ I will sum up the conclusions of the foregoing, with
regard to the position of the former guiritary owner in the case
of a manumission by a mere in bonis habens, followed by an
iteration by him. He, the former quiritary owner, did not get
the claim for the debitum, though the freedman now became his
libertus. He did not get the tutels, as the lex J unia had already
conferred this to him immediately after the manumission. We
do not know his position concerning the obsequiwimn and operae.
With the munere there was confusion, but only after the
iteration, about the origo the freedman belonged to now, and it
was decided in favour of the manumitter. The same happened
with the tutele over the children of the manumitter, a duty a
freedman might be called to. Finally the Junian Latin got the
name of the manumitter, and probably kept thig after iteration.
In all these cases we can conclude that the former quiritary
owner had no rights before iteration, except for the futela
which, however, was granted to him expressly by the lex Junia.
Evidently only by iteration the position of patron was bestowed
on him. This can be seen particularly in case of the debitum.
MTwice Gaius feels compelled to say, after the mention of the
iteration, that although the freedman now becomes the lbertus
of the former quiritary owner {who iterated), the claim tor the
debitum nevertheless remains with the manumitter (Gal. 1.35,
1.167). Thaos it was because he had performed the iteration that

own things for themselves, If such a child died, who would inherit then?
Only the gap on fol. 144 (Gai. 3,68, 21 lines) allows for the presumption
of it having been mentioned in a lacuna. Still it should have been
mentioned toe in Gai. 3.58-62.
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a former quiritary owner could, theoretically, claim, and not
because he was the former gquiritary owner. The iteration mug
have been the source of that preswmed patronal vight, and
indeed with some reason. Because after iteration the itera
wad, according to the civil law, the patron and agnoatus propi
mus of the freed person, and therefore according fo the Twelve
Tables the bonorum possessio (and later the pars debita
patrono}, and the fufele, should come fo him.

Yet it was only the former quiritary owner who could iterate
What did qualify him? A remainder of the proprietal rights:
Vangerow stated that the iteration consisted of the conveyanie:
of the nudwm dus Quiritium to the manumitted stave, who:
already had Dbonitary ownership of bhimself. SrerNwiINTER
expressed himself more cautiously: “Da die praetorische Frei
lagsung sowie die Manumission durch den bonitarischen Iiigen
timer das domvinium ex dure Quiritium iber den Latinug
weiterbestehen liess, so vermochte der quiritische Iigentiimer:.
durch eine (...} Freilassung (iterotio) den L{atinus) T(unianus)
mum libertus civis Romanus zu machen” (*). He wisely leaves:
the question aside. Buckranp had already contested the notion:
of a fransfer of quiritary ownership. His argument is fonnded"
on two points: one, that a manumission iz not transfer of
ownership whatsoever, but is just the renouncement of the
capacity to own or possess, and by this ends the capacity of
the slave to be possessed; two, that a manumission is at the
same time the conferment of citizenship to the manwmitted.
“Manumission is not transfer of deminium ; it is creation of a
civis, and release not merely from ownership, but from the
capacity of being owned” (*2). It seems to me that Tul. 4} dig.
D.41.238.pr. is a good additional argumeni for his proposi-
tions. And with a Junian Latin a civds was created in a certain
way too, though not a Roman citizen. As a Latin was in private
law the equal of Romans by the 4us commercii, he occupied a
better position than the peregrines without the dus conunercii.
We may assume that their manumission ended the possibility

(91) STEINWENTER (note 7) ec. 921,
(92} BuckLanp (note 8) App. IV, the phrase cited on p. 715.




LEX JUNIA AND EFFECTS OF INFORMAL MANUMISEION 267

that they were owned or possessed. Ag the in bonis hobens lost
possesgion and the capacity to possess, so the quiritary owner
must have also. As there was no existing quiritary ownership
or a nudum ius Quiritium left, the conclusion must be that
{his was not the basis for the iteration. That means thatl only
the fact that he was the former quiritary owner, could have
been the ground for his capacity to do so. Can this indeed be
said?

Dominium is one aspect of the power wielded over a slave;
potestas is the other. It was vested in the in bonis habens,
whether he was guiritary owner too or not. Someone who was
merely quiritary owner did not have potestas (Gai. 1.64). After
a correct manumission the polestes was continued in a moditied
torm. Unfortunately VAngEROW stresses only the aspect of
domindwm, which distorts his view on the guestion (see for this
BuckLanp, note 92). Presumably we have to put more emphasis
on the end of the potestas as such (maenus) and its continuation
in another form (patronage), than on the end of commercial
ownership: a free person in mancipio conld be manumitted
too (). Normally the modified potestas would be with the
person who logt qumiritary ownerghip and the én bonis habere
by a correct manumission. This would establish the patronal
relationship including the modified potestas, the freedman now
becoming his libertus (and the same for a woman slave)., In
case of an informal manumission it was the former quiritary
owner who had the capacity to iterate and who would get then
that moedified polestas over the freed person or anyway a good
claim to it, and this even if he did not have the slave in Donis
at the time of the manumission or iteration. Then that capacity
to iterate and to claim the patronage must have been a deriva-
tion of the civil law rules on the acquisition of liberty and
citizenship by manwnission, and not of a remaining quiritary
right. Buckranp’s distinction between liberty of ownership and
citizenship proves to be useful here. Then a mannmission would
have conferred only liberty, before the lex Junia of a praetorian

(93) Wriss (note 58) cc. 1366, 1372-1373; Kaszn (note 52} pp. 70,
115-119, 205-205, 302,
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kind as the praetor protected thus freed slaves, whose man
mission was pot recognized in the civil law. The lex Jun
formalized that liberty into Junian Latinity, which also gave
a certain civil status too, but not yet full Roman citizenshi
By the latter alone a proper patronal relation would be esta
lished. For that status it must have been necessary, -as
appears, that a quiritary owner fulfilled the requirement;
prescribed by the civil law for a proper manumission (leaviﬁg
aside the cases in which citizenship was conferred by la\v,_.S'
or imperial grant). It is not known in civil law that a defectiy
manumission produced Roman citizenship.

This would explain why only the former quiritary ownet
could iterate. The civil law did not know of any other owier,
nor of any other way of manumitting with conferment of
citizenship than vindicte, censu or testamento. Only in these
cases the effect of the public law would be the creation of s
citizen freed man or woman, with at the same time a fixe
patronai relationship. The lex Junia did not infringe on this.
And az a Roman citizen freedman became the freedman of the
person who had manumitted him formally and made him*
citizen, so 2 Junian Latin became the Roman citizen freedms
of his former quiritary owner at the moment of iferation. This
was not only the result in the case of an iteration: if a Junian
Latin attained Roman citizenship in other ways, he would still
become the libertws of his former quiritary owner (Gai.1.35)
That shows that the moment of acquisition of Roman citizen
ship was constitutive in the public law.

Though iteration established a patronage between the former
quiritary owner and the former Junian Latin, which could lead
to the argument mentioned, that the interpretation of the
Twelve Tables should apply, the situation did not much alter,
The patronus kept the claim for the debitum, though it decrea-
sed, and maybe for the obsequium and operae too, The tutele ha_ﬂ
already been assigned to the former quiritary owner. So 1f
a Junian Latin had not been 4n bonis of his quiritary owner', '
he would have two patrons now, or at least two persons, one
of them patron, and the other oceupying the position of a -
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patron. This might create a problem in the case of an iterated
woman Junian Latin with property, that she wanted to
bequeath to someone. She had to make a testament for this,
for which she needed the auctoritas of her tutor, here the
former quiritary owner. By giving his consent, he would rob
the patronus of a part of the future estate anyway. This will
bave made an in bonis habens cautious to make female slaves
Junian Latins, if he had commercial intents with them. In the
case of a Junian Latin having been in bonis of his quiritary
owner, he would only have one patron and none of the problems
of the duplicity could occur. The iteration of a female Junian
Latin would present no problem either, and if the patron
consented to a testament, he had to blame himself (Gai. 3.43).
That such conflicts of interests occurred, and that finances
were the bone of it, is proven by Gai. 3.72. Here a constitution
of Trajan is mentioned, that saved the patronus’ claim to the
estate, as established by the lex Junia, in case a Junian Latin
obtained Roman citizenship by imperial benefit without his
patronus’ knowing or consent. The freedman would become a
Roman citizen and could make a testament, but he had to
institute his patronus as first heir. Later a SC under Hadrian
provided that if in such a case the freedman obtained {again)
Roman citizenship (the tus Quiritium) by way of the lex Aelia
Sentia or of a 8C, that restriction would be annulied (*9).

(94) Gai. 8.72-78: 72. Aliquondo temen civis Romonus li< b >ertus
tamguam Lotinus movitur, velut si Latinus salve iure pairont ab
dmperatore ius Quiritinm consecutus Fuerit: nam ut dives Tr<a>ienus
constituit, si Latinus invite wvel igrorante petrono dus Quiritium ab
imperetore consecutus sit, quibus cusibus, dum vivit iste Hbertus, ceteris
civibus Romanis Tibertis similis est et dustos lberos procreat, moritur
autem Latind ture, nec el liberi eius hered<(es>> esse possunt,; et in hoc
tantum habet testamenti factionem, Lu>t patronwm heredem ingtituat
eique, si heres esse nolueril, alium substituere possit. 73, Bt gquia hec
constitutione videbatur effectum, ui ne wmguam {gti homines taemguam
cives Romani morerentur, quamvis eo iure postes <al>si essent, quo vel
ew lege <Aelia>> Scntie vel ex senatus consulto cives Romani essent,
divus Hoedrianus, iniguitate rei mofus, auctor Ffuit senetus consulti
<P aciundt, wt qui ignorenie vel recusanie patrono ab imperatore ins
Quiritium consecuti essent, si eo iwre postea usi essent, quo ew lege Aelia
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21, — Could the successor of a former gquiritary owne
iterate? In Vangerow’s view this would present no problem
The nudwm ius Quiritinim was transferable, and therefore the
capacity to iterate and give this nudwm dus to the Junia
Latin. In his trail Caxrarennr, while SteiNweNterR does not.
draw this conclusion (explicitly) (*). T assumed all ownership
ended by the manumission, so there would have been nothing
left to bequeath or leave. A successor could neither call himself
therefore gquiritary owner, nor former quiritary owner. This-is
in the lne of BuckranD’s opinion too. The faect that a form
quiritary owner could iterate will have been the result of his
having had at one time before the informal manumission the
manumitted slave in bonis, and having been at at least the
moment of manumission still the quiritary owner of that slmi':é__
A letter of Pliny, examined in nrs 26 and 27, gives ﬂnoth_ei__
argument for this conclusion.

Another point to which T would like to pay attention befor
going over to Gai. 2195, is whether iteration always was pos
gible. STEiNwuntEr has denied this for the case in which g
guiritary owner had freed a slave of not yet thirty years o
vindicta or testamento, but without the causee probatio,
required by the lex Aelia Sentia. Quiritary ownership ended;
according to him, by the chosen mode of manumission. We saw
in nr. 8 that it was very unlikely that Junian Latinity w
produced with a manumission vindicta. So iteration was indeed.

Sentie vel eax senatus consylto, si Latind ma<{nsi>ssent, civitaten
Romanam oconsequerentir, proinde ipsi hoberentur, ac si lege Aeli
Sentia vel senatus econsulto ad civitetem Romanam pervemnissent.

We know from Gal. 1.35 (see note 65) that the manumitters retained
in this ease their claim on the bonorwm possessio. But it did not
comprise anymore the whole estate (otherwise Trajan’s constitution
would be superfluous), thus the pars debite only. Secondly, we may
conclude now that the pefromi were interested in getting the whole
estate, otherwise Trajan would not have enacted this, i

(95) VangEROW (note 5) pp. 147-158. VaNggrow argues against the
older opinions of HorLLwre and ZIMMERY, who supposed the iteration to
have been a strict personal right of the manumitter only. As these
authors formulated their views before the discovery of the Veronese
manuscript, I have left their writings aside. :
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possible then, even if one adheres to STEINWENTER'S view that
the quiritary ownership wtill persisted. Of course it is here, in
fact, the manumission of someone who is still a slave, and not
of a Junian Latin. In the case of a manumission testamento,
Junian Latinity was conferred by the lex Aelia Sentia. Here
iteration was of course not possible anymore, but not because
quiritary ownership had ended, thomgh it might seem 80, but
hecause the life of the former quiritary owner had ended, which
ended both that quality, as any quiritary ownership, if still
exigting, vested in him.

We have to distingnish between two kinds of impossibility
with regard to iteration. An objective impossibility, viz. when
the manumission had not had any effect, like the example
given; and a subjective impossibility, viz. when the manu-
misgion had had an effect (cfr the case given above), but the
former gquiritary owner was no longer present to iterate, for
example had died.

92 .. Flowever, there is a text in Gaing’ Institutions from
whieh it would appear that a patron, maybe the former
quiritary owner, could bequeath a quiritary right. Tn Gal. 2.195
the guestion is dealt with whether in the case of a legacy per
vindicationem the legatee has to accept {after the adition by
the heir, if necessary), in order to obtain quiritary ownership
of the legacy in suspenso (the Proculian, or rather the Julian
view), or that he became the owner as soon as there was an
beir, being regarded as having never been the owner in case
he rejected the legacy afterwards (the Sabinian view). The latter
opinion prevailed originally (*). But Gaius says that it would
appear from & consgtitution of Antoninus Pius that thig emperor
pavonred another interpretation (7):

(36} See about this Kaser (note 52) p. 758; M., Wroassax, ¥ mdikation
and Vindiketionstegat: GRG 31 (1910) pp. 266 note 4, 378 notes 11 and 14
and 379, H. Axmuy, Julion. D.30.84.5 und das Ziet der ‘aotio empil
nach Eviktion: Studi Guarino, to be published in 1983; G.L. FarcHl, Le
controversie tre Sabinieni e Proculiond, Milano 1981, pp. 46 and 47 £f.

(97) Gai 2195, first part: In eo solo dissentiynt prudentes, quod
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Sed hodie em divi Pii Antonini constitutione hoc magis
ture uti <<v>idemur quod Proculo placuit; nem cums
legatus fuisset Latinus per vindicationem coloniae, “deli
berent”, inquit, “decuriones, an ad se velini perfinere
proinde ac st uni legatus esset”. (Gai. 2,195, fin.).

At the present day, however, as the result of a constitu;
tion of the late emperor Antoninus Pius, the view takén
by Proculus appears to be preferred. For in a case where
a Latin (Junian Latin freedman) had been legated- by
vindication to a colony he said: “The decurions are to
congider whether they wish the Latin to be theirs, just-ds
if he had been legated to an individual.” (translation by
. Dr ZurLugra).

A Latin was bequeathed to a colony by way of a 1egacy' '15'_3_
vindicationem. It is apparently a colony of Romans as there 4T
decurions mentioned (see p. 281 for the point whether it coiiid
have been a colony of Latins). Antoninns Pius said that the
decurions should deliberate whether they would accept. Their
decision would be regarded ag the decision of one person.

Doubts have been raised about the Gaian authenticity of- fhis
passage, but as these doubis cannot be substantiated enough
we may assume its genuineness (®¥), and continue our inguiry

Tirst of all it has to be ascertained that the text is impossible
if taken literally. A Latin could not be the object of a legacy
per vindicationem or of any other bequest. A legacy per vindi :
cationem could but concern personal and real property, and:
usufructs and servitudes of or on personal and real property
that were in the gquiritary ownership of the testator, both a

Sabinus quidem ef Cassius ceterique nostri pracceptores quod ite legatuin:
sit statim post oditam heredilatem putani fleri legutari<lil>, ecliumsi
ignoret sibi legatum esse: ef posteaquam acierit et ce< ss>erit legat<lo >,
proinde esse atque si legatwm non esset,; Nerva vero ef Proculus ceterigue:
illius sc< h>olae auctores non aliter putent rem legateri<i> fier, e
8 voluerit cam ad se pertinere, i

(98) For an exposition and refutation: Gai Institutionum Commentarit
IV, mit phil. Kommentar herausgegeben von M. Davin und HLW.
NrrsoN, Kommentar 3 (3, Lief.), Leiden 1968, pp. 363-395.
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the time he made up his testament, and at the time he died
(with some exceptions to this rule, that are not of relevance
here) (). Because free men never could be quiritary property,
Caius cannot have meani the Tatins that were not Junian
Latins. Further the possibility of a mere servus Lotinus has
to be excluded as Gaius then would have spoken of a servus ().

With Junian Lating, the situation is rather complicated. In
view of the last clause of the lex Junia, could one really say
a Junian Latin was free for ever? Was he not considered a
slave again, after his death, or at least a slave who had been
under the praetor’s protection during his lifetime, but was
nevertheless a slave to the civil law? Or should we take the
clause as pertaining only to the estate, and not to the person
of the Junian Latin? But whatever one sees as the answer to
these questions, it does not provide a clue here to the gituation
of a Junian Latin during his lifetime. Was there something
with regard to a Junian Latin, that could be held in quiritary
ownership during his lifetime, and that could be transferred ?

Some authors do not think it impossible. VarageErow rejects
the idea that the goods of a Junian Latin still living were
legated. He maintains that the Latin himself was begqueathed,
but seems to think of the patronal rights when Le says this (").
Kxiep thinks the legacy concerned a remnant of the rights of
the quiritary owner. These could be: a) a claim to the goods
of the living Junian Latin (this Knigp rejects: during a Junian
Latin’s life his goods could not be his patron’s); b) claims to
operae — this Knigp does not think improbable here (but see
p. 278); ¢) the right to the guardianship (regarded by Knime as

{99) See Kasen (note 52) p. 743.

(100) As it concerns a legacy per windicationem, he should have been
a slave of which the testator had had guiritary ownership. Then for
tlie Roman law the slave would have been a slave and the status of the
owner irrelevant,

(101) Vangerow (note 5) pp. 84-85. He distinguishes this sharply from
the faculty of the patronus to dispose of the possessions of hig Junian
Tating while still alive. This he deduces from Plin. ep. 10,104 (VANGEROW
p. 135), for which see below. Cfr too note 107.
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improbable) ; d) the right fo iterate (rejected by Kwimr, becanse
in Plin. ep. 10,104 Pliny, a heir or legatee, has to ask Trajan
to grant his Lating the dus Quiritium) (*%). STRINWENTER says
the remaining quiritary ownership showed itself in the fact that
a Junian Latin could be legated per vindicationem (citing Gai. .
2195, Plin. ep. 10.104) and that the fulele devolved to the
quiritary owner (citing Gai.1167, UE 11.19). For the rest,
“das Patronat in seinen nutzbaren Rechten” devolved to the
manumitter, even if he had had only irn bonis ("). It is difficult
to seec what SreixwenTER understood by the legacy.

Other authors deny theoretically the possibility, but leave
room for a de facto validity of such a legacy; or they refrain’
from further comment. BioNnpr says it could not have been a !
legacy per vindicationem because quiritary ownership did not
exist. He cites Aranc10-Ruiz who presumed a limited effect of -
the legacy, like that of a mencipetio by a non dominus, BroNp:
himself hag no comment (). Grosso suggests it might be -
explained by the many fictions of the lex Junia, that such a °
legacy had any valune. He does not elaborate this thesis (™).
Kaser does not express himself on the point (1%). RoMano names
several hypotheses about the passage; but he seems to deubt
a bequest of quiritary ownership, with the argument that Plinj+ '
in ep, 10.104 speaks of the “ius Latinorum sworum” which

(102) F. Kwnizr, Gai Institutionum Commentarti IV, Jena 1918, vol. II _
PP, 344-346. )

(103) STEINWENTER (note 7) c. 919, With regard to STEINWENTER'S
opinion, one can ask what advantage was left for the colony. Besides;
the tutele devolved to the former quiritary owner by an express stipnla-
tion of the lex Junia, amd thus eould not have been the logical conse-
quence of any remainder of the quiritary ownership. Further it is not
at al sure that Plin. ep. 10104 concerned a legacy per wvindicationem
(see pp. 284-285).

{(104) B. Browoi, Swucecessione festementorie ¢ donagiond, Milano 1955,
p. 848. V. Amawclo-Ruiz, Parerga: At# R. Acc. di Napoli 61 (1942) p
272 sqq.

{105} G. Grosso, I legati nel diritio romano, Torino 1962 (see, ed.)
. 77 note 1, -

(106) Kaser (note 52) pp. 743, 749. He names this legaey, withou
comment, on p. 750 note 67,



LEX JIUNIA AND EFFECTS OF INFORMAL MANUMISSION 275

was left to him, not of “Letinos suos” (7). My opinion is that
the answer has to be strictly in the negative, as considerable
objections can be made. These will be put forward in due
course,

Theoretically Gai.2.195 can relate to three possible gitua-
tiong: a) the former quiritary owner of a Junian Latin, who
was not his manumitter, had bequeathed his (former) quiritary
right; b) the former quiritary owner, who was his manumitter
too (and thus was the patronus), had left a (former) guiritary
ownership; ¢) the former in bonris hebens and petronus, who
had not been quiritary owner, had bequeathed a quiritary
right, this being his ius patronatus or the claim for the debitum
{viz. for the whole future estate).

Was there a quiritary ownership or a remainder of quiritary
ownership, that could be bequeathed per vindicalionem? And
if there existed something like that, what did it imply? Ag
we have seen, we have to assume that all proprietal rights,
including the quiritary, ended at the moment of manumigsion.
Thus there was nothing to legate. The possibilities a) and b)
are ruled out. We will see this too when we imagine what the
results of such a transfer would have been. The colony would
have been entitled to the guardianship, in case the need for
this occurred, and maybe to operae and obsequium. It is not
very probable that a colony would bother about such a legacy.

Literally there is no solution to the text. But maybe it was
an expression, which meant that the claim for the future estate

(107) &. Romawo, Sull'ccquisto del legaio “per vindicetionem”, Padova
1933, pp. 4-5, names several hypotheses about this passage. He seems
to doubt a beguest of guiritary ownership, saying that in FPlin. ep.
10.104, Pliny speaks of the “ius Lafinorum Suorum”™, not of “Luatinos
sitas”. e cites some suggested possibilities: whether a legaey to & colony
was possible (unlikely to have been the case, see note 109); whether
the decurions had a right to represent the colony in matters of private
law; or that there was a large passive inheritanee which bad rendered
necessary a complex evaluation, because of the inferests of the colony.
These not so probable suggestions show the problems produced by fhis
text, Davip and NELsoN also refer to the fact we do not know exactly
what the original case was about (see {note 98) p. 393).
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of the Junian Latin had been bequeathed? That would. be:
possibility e}. For this we have to consider whether the elaim
for the debitum could be called the quiritary property of the
patronus and therefore be the object of a legacy per vindicatio-
nem.

In itself the guestion cannot be posed. The Romans did not -
perceive gomeone having a right as him or her being the owner
of that right. The question should be whether a claim could be -
transferred and if so, whether the trausmission cowld be:
effected by a legacy per vindicationem.

With regard to the dus potrenctus on a citizen freedman it
was impossible. The snccession to the patron had been estab-:
lished in the law. This is proven by the introduction of the
adsignatio by a BC between 41 and 47 A.D. (see nr. 15). We do
not kmow whether adsignafio was possible with regard to the
ius patrongtus on Junian Latins. But even if it were possible;-
then there would be no edsignaefio heve, ag a colony could not:
be reckoned as one of the liberi. Furthermore it is very impro- :
bable that an adsignaetio would be done by a legacy per vindi-
cationem, the subject of Gai. 2.195. ;

Still it cannot be denied that between Junian Lating and
citizen freedmen a great difference existed. After their death
the possessions of Junian Lating were considered as being a
kind of peculium, and Junian Latins were said to die as slaves.
Could this have resunited in a faculty of the patronus, to
transfer or dispose of his dus pafronatus or his claim for the
estate?

It has been put forward as a possible solution of Gai. 2.195
that as the patronus would acquire the estate of a Junian Latin
ture quodammodo peculii later on, e might have come to be
regarded already in the lifetime of the Junian Latin as the
quiritary owner of those goods. This view might have enabled
him to bequeath these goods per vindicationem and thus the
patronal claim ("%). With all due respect, this seems to me
impossible. It presumes the testator was the former quiritary

(108) Davip and NerLson (note 98) p. 393,
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owner who had had in bonis (I think it would go too far to
guppoese in the case of a mere former in bonis habens a future
usucapio). But in my epinion the lex Junia, that firmly
established the 4us commercii of the Junian Latins (see note 3,
would bar any possibility for a patronus to dispose of his freed-
man’s goods as if they were his quiritary property. Besides, if
he wanted to begueath the proceeds of his patronal claim, he
would do better by imposing on the future claimant a fidei-
comanissum or legacy per damnetionem to turn over any
proceeds, as soon as they conuld be reclaimed.

Why did the estate of a Junian Latin devolve to his manu-
mitter? As the result of the last clause in the lex J unia, viz.
that with regard to the estate the lex was supposed not to have
existed when a Junian Latin bad died (ac si lez lata non csset),
the manumitter could claim as if he were still the dominis
of the informally manumitted, bonorum possessio of the whole
and get it with the exclusion of all other elaimants. The
argumentation must have been that if in retrospect the lex
Junia were rvegarded as not having existed, a Junian Latin
retrospectively would have only been an informally freed who
would have been protected during his lifetime by the praetor,
but whose possessions would nevertheless go to his dominus fure
peeulit (Gai.3.56). As the Romans were mainly or only
interested in the estate, it would not have been necessary to
extend such a fiction more than needed, viz to assume that a
Junian Latin would have been a slave (and anyway, still was
a slave protected by the praetor). That might have jeopardized
the status of his children, his freedmen, and his contracts
etcetera too. It was enough to restrict the fiction to the estate.
Queh a restriction might explain why Gajus speaks of dwre
quodammodo peculii: the manuntitter did not become dominus
again of the Junian Latin (preferring Gaius to Salvian and
Justinian). Anyway, it will have been a sufficient justification
to grant the mapumitter bororum possessio for the whole.

If the patronus had died, his heir {or tiber) could claim
bonorum possessio. In case of a liber the 8C Largianum was
the ground for the claim. But what was the basis for a heir?
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A heir inherited all glaves and peculic the de cuins had been
entitled to, and all future claims and debts coming forth from
the legal position of the de cuius. Now it is possible to argue
that the claim to the estate of a Junmian Latin was such a
claim, viz. to the peculinm of a slave that had belonged to the
de ocuiws, and this is confirmed by Gal. 2.155. Such a claim
could only be with the former in bonis habens and his heirs.
The right of the liberi non nominatim esheredeti merely rested
upon the force of the SC Largianom; becanse they were
exheredated they had lost it.

K~ier has suggested the legacy in Gai. 2.195 concerned operae
{see note 102). It will have become clear in the foregoing that
such a disposition cannot have been possible: it was no object
of quiritary ownership.

T will sum up the conclusions we have made. In Gai. 2.195
there cannot have been a question of a legacy of a nudum dus
Quiritium or a remainder or whatever of a quiritary right
of the testator, because all quiritary ownership had ended by
the manomisgion, Neither could it have been a legacy of the
quiritary ownerghip of the ius petronatus or of the claim for
the estate, because the fus was not owned in this way, nor
allowed the reality of the #us commercii given by the lex Junia
for the thought that the poironus did in any way already own
the futare estate. And we can argue a contrario too. If such
a legacy per wvindicationem had been possible, the heir or
poatronus could have claimed the estate with a sretvindicatio.
But Gaius says that nowhere. With the knowledge of Roman
law we have at this moment, a literal or less literal reading
of Gai. 2.195 has to be considered impossible.

23. — Does this mean that the text poses an unsolvable
problem ? Maybe not. Let us suppose the tegtator wanted to give
one of his slaves freedom and the use of his peculium, and also
the colony (where he might have lived} this peculium. If he
would have freed the slave informally, he would have had to
make the colony heir; let us assume he did not want to do this




LEX JUNIA AND EFFRCTS OF INFORMAL MANUMISSION 279

(though it was possible ('®)}. He might have imposed on the heir
a fideicommissum or legacy per damnationem for the estate,
in favour of the colony. Yet there is a legacy per vindicationem
here, which was to this extent better, that the colony did
have a right now, independent of the heir after the inheri-
tance had been accepted. The solution to this must be that the
testator begueathed the slave, together with the peeuliun, per
vindicationem to the colony, under the condition to manumit
the slave inter amicos or otherwise informally, together with
the peculium. This was possible and the glave would become the
freedman of the colony, which would get the claim for the
estate as patron (Ghai. 2.263, 266).

Literally we cannot read this in the text, just like we cannot
read the other interpretations. However, in the gquotation from
the constitution there is, actually, no mention of any Junian
Tatin. We read this in Gaiuy’ accompanying text. Legare
Latinwm wounld then have been a concise way of speaking (I do
not think a clerical error of a copier probable (). The result
of thig interpretation would be the same, anyway, as ig the
case with all other interpretations, viz. that the colony would
get the estate of the Junian Latin when he died. But what is
more, this interpretation might well link to what ought to have
been the case Antoninus Pius decided.

94, — Gaius cites the decision to show that when he wrote
his Institutes (according to Nmrson between 161 and 178 (1)),
the prevailing opinion seemed to be that one had to accept
expressly a legacy per vindicationem, in order to acquire it in
guiritary ownership. This as digtinet from hefore, when without
doubt the Sabinian view prevailed. But the words cited do not
suggest this as the original problem. Antoninus Pius said: “The
decurions are to consider whether they wish (him) to be theirs,

(109) See Inl 78 dig. D. 98.6.80 with a colony as substitute heir.

(110) A possibility might Dbe the copier jumping one line, like pre-
sumably in 1.167 (see note 67). However, 1 do not see a similar possi-
pility of restoring the text te a (more) acceptable meaning.

(111) IL.L.W. NELSON, trverlicferung, Aufbau und Stil von Gai Ingtitu-
tiones, Leiden 1981, p. 73.



280 A.J.B. SIRKS

just asg if he had been legated to an individual.” (Deliberent
decuriones, an ad se¢ velint pertinere, proinde ac st uni legatus
esset), This means the problem was: how a colony had to accept
or reject, not whether it should accept or reject, or whether
such a legacy was possible. This Mrrrers already remarked ('¥).
Qtherwise Gaiug should have cited words more relevant.

We may assume a colony could be instituted as legatee. It ig
implicitly stated here, and it would follow from the fact that a
colony could be instituted as heir (see note 109). Thus the
problem must have been the acceptance, if necessary.

A colony was a group of eitizens (let us presume here of
Romans) which constantly changed in composition. So, if omne
thought it necessary that an acceptance should be made, it
would be impossible for all who had belonged to the colony at
the moment the testament was made, or the testator died, or .
the heir accepted, to accept in person. The solution is the one -
given by the emperor: the decurions should take a decision,
which will then be regarded as the decision of one person. Tn
this way the decigion of the majority of the decurions hecomes
the decision of all, and it will be as if only one person has
accepied in person the legacy. So the problem of the corpus
incertum that cannot aeccept is avoided, Corpus incerfwm as
term has a certain similarity with persone incerte. This is a
heir who, apparently, iz not identifiable enough, for example
a postumus alienus. The choice of the testator has to be certain
(UK 22.4). In case of a corpus the problem was not the un-
certainty of the choice of the testator, but the point of accepta-
tion: neec municipic nec municipes heredes institud posmmt;
quonigm incertum corpus est et neque cernere universi neque
pro herede gerere possunt, ut heredes flant (U 22.5) (1%,

However, it has to be said that a colony as a separate part
of the populus Roemanus could be instituted as heir and legatee,
at leagt until the second half of the seecnd century (see note 109

(112) See L, MirTreEls, Rimisches Privatrecht, Leipzig 1908, p. 377
note 4.
(113) See Kaser (nofe 52) p. 685; Mirreis (note 112) pp. 378-37%.
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and Gai. 2.195). This implies that the argument of UK 225
cannot have applied originally. Is it not possible that later on,
particularly after the constitutio Antoniniane of presumably
212 A.D., when the differences between colonies and municipic
became more diffuse, the question how a colony had to accept
was used to argue why a municipiwm could not be instituted?
But even then being a colony must ave been an advantage, as
Gai. 2.195 shows that a colony could accept an inheritance by
way of a decision of the decurions while UE 22.5 categorieally
denies municipic any possibility of accepting. Is it possible
that in Gai. 2.195 a colony of Latins is meant? If so, then they
must have had the fus commercii without restrictions, otherwise
a legacy per vindicationem would have been impossible. It is
not impossible, as according to UE 24.28 a SC under Hadrian
established that civitatibus omnibus, quae sub imperio populi
Romani sunt, legari potest, But that SC, if of relevance here,
might have left open too the question of how to accept or
reject.

From Gaius’ sed hodie ... hoc magis fure wili videmur we
may gathér that it was uncertain before whether the Proculian
(or more rightly: the Julian) or the Sabinian view prevailed.
With a pure legacy per vindicationem the Sabinian view caugsed
no problems. The colony just had to treat the legacy as one
of its properties, as soon as the heir had accepted {if necessary),
or could leave it and so reject it {Gai. 2.195). However, in the
case of a legacy per vindicationem the necessity to accept or
reject could expressly oceur, if a fideicommissum had been
imposed on the legatee, for example the fideicommissum to
manumit a legated slave. The bequeathed slave had a right to
know what would happen. If the colony did not want to reject,
it had to let its acceptance be known. The heir could demand
security (cautio) for the execution of the fideicommissum, and
the slave should know when the colony might be regarded as
being 4n more. In this case he could go to the praetor and
obtain his freedom from him, as if the testator or the colony
had freed him (). If the colony wanted to reject, it had to let

(114) Kasgr (note 52) p. 295; Buckranp (note 8} pp. 527-629, for the
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it know again as soon as possible. As long as it did not express
its will, it was uncertain whether the fideicommissum would be
carried out or had to be enforced by the praetor, and it was
uncertain too whether the slave belonged to the heir after all.
In the latter case it may have been possible too that other
stipulations of the testament had to be complied with, e.g. that
the heir should free the slave. Reason enongh, it seems to me,
to necesgitate the colony to declare its intention.

One might objeet that Gaius should not have deduced from a
constitution like this that the Proculian (rather the Julian)
view prevailed now. If Antoninus Pius had wanted to express
himself more clearly on this point, there ghould have been a
clearer wording. Yet Gtaius does not make such a strong state-
ment: magis dure uti videmur is a careful expression. On the
other hand it iz not so strange that he cited the constitution
for the controversy. If Antoninus Pius would have held strictly
to the Sabinian point of view, all that would have been
necessary for him o say would have been that either the
colony should manumit the legated slave, or the decurions
should decide to reject, which decision then wonld be regarded
ag the wnanimous decision of the inhabitants of the colony.
As this apparently was not the case, his words indeed might
suggest he did congider the legacy as not yet accepted, and in
need of acceptance. Besides, one could argue that reflections
about rejection indicate an uncertainty with regard to accep-
tance, particularly if the rejection does not malke the legacy
a res derslicta, but retrospeclively property of the heir.

25. — But Gai. 2,195 is not the only text that suggests the
ius patronetus on Junian Lating could be transferred. A leifer
by Pliny the Younger to the emperor Trajan, written in abont
112 AD. (ep. 10.104), gives reason for this,

legotarius fiduciarius, and pp. 611-613 for the SCa Rubrianum ({aof
103 AD.), Dasumianum, and Iuncianum (of 127 A.D.). The first two
provided for the case a fidueclarius, who was in more or who failed to
appear for the praetor (in order to manumit), was respectively liable
and not liable,
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Valerius, domine, Paulinus ewcepto Paulino ius Latinorum
suorum mihi reliquit, ex quibus rogo tribus interim ius
Quiritium des; vereor enim, ne sit immodicum pro omai-
bus pariter invocere indulgentiom tuem, qua debeo tanto
modestius uti, quanto pleniorem caperior. sunt autem pro
quibus peto: C. Valerius Astraeus, ¢. Valerius Dionysius,
C. Valerius Aper.

Sir, Valerius Paulinus hag left me the right of patronage
over his (Junmian) Lating, with the exception of Paulinus.
I ask you to grant at this moment to three of them the
Roman citizenship. As it is, I fear it would be too mn-
reasonable to ask you the same favour for all of them, as
T should use your indulgence with more modesty, the more
you grant it to me. The persons for whom I make the
request are G. Valerius Astraeus, G. V alerins Dionysius,
and G. Valerius Aper.

The letter ig about the Junian Latins of G. Valerius Paulinus,
who was an ex-consul and had died in 112 AD. The other
Paulinug is supposed to have been his som ('®). The answer of
Trajan was to grant indeed the citizenship (1ey,

However, the difficulty in this text is far less than those
of Gai.2.195, as it leaves open the possibility that Pliny was
a heir. HarDY translates emcepto ... religuit with: “to the

(115} ¥or Valering Paulinug: R, Hansorx, v. Valerins Poulinus, nr.
200: RE 8a (1955) ¢ 176. Ne son is known of him, nor other descen-
dants,

(116) Plin. ep. 10.105: Traianus Plinio suwo. Cuwm honestissime iis gui
apud fidem twam o Valerio Pauline depositi sunt consultum vells malure
per me, #s interim gquibus nunc petisti dedisse me dus Quiritivm referri
in conunentarios meos iussi, idem facturius in celeris pro quibas petieris,
Harpy (note 117) p. 221 thinks apud fidem tuem depositi sunt refers to
a purpose om the part of Valerius Paulinug that Pliny should procure
the dus Quiritium for these freedmen. A similar opinion with TRISCGLIO
(see note 119 and p. 280). SuERWIN-WHITE, however, is of the opinion
that the cited words do not indicate a fideicowumissum, as HarpY
according to him seemed to think, Trajan comid not gather that from
Pliny’s letter. The reference in fidem is simply to the patronal relation-
ship (SHErwIN WHITE (note 118} p. 715).
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exclusion of his son Paulinus, has made me by his will patron:
of his Latin freedmen”, ag according to him “ewceplo is used-.'_
in an unugunal gense, and must mean ‘excluded from the will.”-
He rejects the emendation “excepto (Pauline) uno’” as suggested:
by Arpvus, as Paulinus could not have been one of the freed:
men (M), Likewize assuming the textual tradition to be right;
SuppwiN-WrHrTe suggests that Pliny must have been one of the
beirs, becanse patronal rights could not be bequeathed, and
because there ig written mihi reliquit. As ewmcepto Paulinog
indicates the exclusion of the other heir, Pliny must have had
those rights per praeceptionem. Only in this way a tesiato :
could favour one heir over the other. Suerwin-Warre, who
supposes too that Paulinug was a son of the testator, therefor
does not agree with Harpy who thought the son completel
diginherited (1¥). Other commentators or translators presume an
exclusion of Pauwlinus too (%), Vangerow, as later CANTARELLI
simply assumes a capacity to dispose of the possessions o
Junian Latins still living, by means of a legacy per vindicati
nem (), SremwvwenTeER thought a legacy per vindicetionen of

(117) H.G. Haroy, Pling’s Oorrespondence with Trajan, London 1889;
. 220. See note 129 too, R

(118) A.N. BHERWIN-WHITE, The Letiers of Pliny, Oxford 1966, p. 71

(119} TrisoerLio suggests that the exclusion of the son of the 1)atr0nage.
may have been done in order to facilitate the acquisition by them of:
Roman citizenship. Pliny, as & good acguaintance of the prineceps, wa
in & better position than the unknown son (Opere di Plinioc Cec
Secondo, a cura di Francesco Trisocrio, Torino 1973, ad 10,104
“L’esclusione del figlic dall'ereditha & limitata ai liberti i diritso
romano”). I wonder whether the exclusion really was necessary or
favourable, to attain that goal. Pliny could have asked it as a favoﬁr_.
anyway. Besides, the testator had been consul and thus was no
unknown ; presumably his son neither. L. AMIRANTE, In femoe di acquisto:
del legato “per vindicalionem™; IVRA 3 (19562) p. 252 does not elaborat
an this point. For the translations: Plinius der Jingere, Briefe, ed. H.
Kasren, Miinchen 1976, p. 649; Pline le Jeune, Tome IV, Lettres Livre X
texte établi et traduit par M. Durry, Paris 1969, p. T7; Pliny, Letier
with an English transi. by W. MeLsoTtH, vol. 2, Cambridge Mass./Londo
1958, p. 416; Pliny, Letiers, with an English transl. by B. Rapicg, vol.
Cambridge Masg./London 1969, p. 207 ; TRIS0GLIO (V. Supra),

(120) Vanaprow (note §) p. 185; CantargLLI (note 6) p. 76,
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the ius patronetus being the case here (see note 103). About
this we can be brief. There was nothing quiritary in that dus
that made it possible to bequeath it per vindicationem, and
moreover it was tied to the person of the heir or to the liberi
ex 8Co Largiano. The Latins themselves can be excluded of the
bequest too, for the reason given by Roaano that the dus was
left, not the Latins (see note 107).

96. — In order to analyse the letter it will be convenient to
take stock of all the possible juridical qualifications of both
Paulinus and Pliny, and then examine the possible conibina-
tions. For the moment I assume Pliny was heir, and Paulinus
was not one of the Lating (see note 129).

Paulinus may have been 1) liber and heir, 2) an extraneous
heir, 3) a liber non nominetim disinherited, and 4) a Hber
nominatim disinherited. In the first instance Pliny, even if
heir, would be excluded by virtue of the SC Largianum. Tn the
second cagse he as heir and Paulinus as co-heir would have to
divide the claimable estates, and Paulinus would not be ex-
cluded. In the third instaunce, if Paulinug had a right to the
Latins — which is suggested by excepto — he will have derived
it from the 8C Largianum. But not being a heir, he could not
have been under any obligation to transfer it or its proceeds
to Pliny, nor could the testator have robbed him of this right.
So here too Pliny cannot have had a right at the cost of
Paulinus. But in the fourth case Pliny indeed would get all,
if sole heir. If there was another heir, it would depend on his
or her qualifications whether there would be another lber and
heir (the first case, with Paulinus substituted), or an extra-
neous heir (the second case, again with a substitation). As there
is no suggestion at all in the letter of a third person, I wil
leave this possibility aside, having it mentioned for the sake of
completeness. So in situation four Pliny would get the dus
putrongius entirely, and Paunlinus would be excluded. That will
have been the bagis of Harpy’s explanation.

PBut could it have been possible that in one of the other cases
Pliny had a bequest too, or if such a bequest alone was possible,
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that he had a mere bequest? The first is the suggestion of
Surrwin-WHITE, who presumes a prelegacy to Pliny as heir,
Paulinus remaining heir too. This is impossible. A pracceplio
could only concern things that had been quiritary property
of the testator or in hig bone; but we saw before that the
patronal claims could not be considered as such. By virtue of _:
the SC Neronianum such a praccepitio, if not converted anyway,
could effectively be claimed as a legacy per damnationem (21},
I do not think it probable that an exconsul like Valerius :
Paulinus would have made n disposition which could only be .
claimed with the help of that S8C. This goes too for the case
that Pliny might have been a mere legatee per precceplionem.
This legacy is in itself impossible. Both Sabinlans and Proculi-
ans agreed that a legacy per praeceptionem was but possible
with a heir. To the Sabinians such a legacy was invalid if made .
to an extraneons, while the Proculians thought it claimable
ag a per vindicationem ('2). Furthermore a legacy per vindice-
tHonem (STEINWENTER’S solution) cannot have been the case
because of the lack of quiritary property. Thus there remain.
three qualifications for Pliny: extraneous heir, extraneous heir
with a legacy per damnationem or a fideicommissum in his.
favour, and mere legatee per damnationem or fidcicommisserius

In the two latter cases it has to be examined, however, what '
could be bequeathed if not the actual ius patronatus. We can-:
think of an obligation imposed on the heir to turn over all
proceeds coming forth from the patronafus, to Pliny, as soon
as they were claimable. '

(121 Gali. 2.221-223; Easer (note 52) p. 746, See for a detailed exa-
mination and exposition, with indication of potential glosses: J.-I. LiUBaA,
Origine ef nature di legs per praeceptionem, Lausanne 1962, pp. 52-538,
89-93. If the 80 Neronianum only applied when somecne had made a -
legacy per vindicationem while not owning the legated object, then of
course there would be no remedy and the legacy would be void as we
saw that one did not own the patronal rights (see p. 278). T will leave
aside here the question whether the SC Neroniannm converted deficient
legacies into valid ones, or just made them claimable by suitable actions
as has been suggested by NUYENs.

(122) Leuma (note 121) pp. 57 £f, 76; Farcmr {note 96) pp. 185-136.
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Whether this is possible depends on our interpretation of the
phrases excepto Paulino, religuit and ius, and of the velation
between the two Paulinuses. Excepio Paulino does not necessa-
rily indicate an disinberitance (*®). Tt just can mean that
Panlinus had been left out with regard to the patronal rights
only, and this should have been done then in other ways. It
tus means ius patronetus (what is obvious to assume), so that
Pliny was now pefronus, then indeed Paulinus should have
been diginherited and Pliny appointed only heir. Otherwise the
ius patronatus could not be transferred. But if dus means here:
any right to claim the estates, for example indirectly, then
Paulinus as heir might have been left out by a legacy or fidei-
commissum, being under the obligation to turn over whatever
he could claim. In any case fus Latinorum sworum does not
mean: the ownership of his Latins, as this was impossible {see
nr. 22). With regard to reliquit an argumentation similar to
that for excepto can be given. It could mean that Pliny had
been ingtituted as heir, though maybe reliquit mihi hereditatem
or reliquit me heredem might rather have been expected. But
generally it means that someone left something, be it as legacy
or fideicommissum ('),

To golve this we have to analyse why Pliny expresses himself
in the way he does, viz. apparently with a pleonasm: that
Paulinus had been excluded, and that he had got the fus. Pliny
asked the emperor for grants of citizenship. Trajan had estab-
lished that in case a Junian Latin got the Roman citizenship
in this way, while his patronus did not know or did not want
it, the Junian Latin would become Roman citizen indeed and
enjoy all his rights by this, but that he would die ag & Junian
Latin. That made his estate go to his manumitter as before.

(128) Huvuasw-SeCkEL (note 43) . 1851 ewcipere: ... T) von einer
Regel, einer Bestinmung eine Ausnahme machen, festsetzen., Oxford Lalin
Dictionary (note 66) p. 635: 3) to except, set aside, exclude b) (in abl
abs.) with the exception of,

(124) HEvMany-Smoxen {note 43) pp. 503-504, say that relinguere in the
sense of “zuriicklassen” could mean “nach dem Tode suriicklassen,
ninterlassen”, and in a more strict sense “jemandem etwas durch letzten
Willen hinterlassen, vermachen”.
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And though the new Roman citizen could make a testament,
he was obliged to institute as first and sole heir his manu-
mitter. By thigs congtitution Trajan safeguarded the interests
of the patroni in the return of the whole estate (see note 94).
We do not know when Trajan constituted this. He reigned from
98 to 117, and Pliny’s letter probably dates from 112, So it
might well already have been so. But even if the constitution
had not yet been passed, it is not singular to presume the same
motive here, particularly as constitutions and laws do not
come out of the blue. I not for the constitution, then out of
congideration for Trajan’s position Pliny may have said what
he said; and maybe the emperor already cared to know in such
cages, In ep. 10.5 Pliny refers to the wish of the patrong, when
he asks for the citizenship for her slaves, like HarDY observes
(see note 117).

What Pliny does say in the letter is, that the person one
would expect to be the patronus now after Valeriug Pauiinus’
death (viz. the mentioned Paulinus, maybe a son), is not the
patronus and consequently does not have to know or approve;
that the person who has to know and to approve, ie. the
patronus, is no one elge than him; and that it is the dus pairo-
natus that forms the bagis of this. This would be in accordance
with the prescription of Trajan’s constitution and by that
provide the Junian Latins with an unimpaired Roman citizen-
ship. In any case it would prevent Trajan hurting somebody
else’s interests.

‘Well, only if Paulinus was the testator’s son one could expect
him to be heir and thus pafronus, particularly in view of the
preference granted to liberi non nominatim ewheredaii by the
SC Largianum. Then excepto meant to say that Paulinus was
excluded and could not be hurt by the grant. But if a son
was not the potronus, who else was? This is indicated by
Pliny’s reliquit. As he mentiong only himself, there cannot have
been another claimant for the ius and the future estates. So
it is not a pleonasm that Pliny muses ewcepto and reliquit,

But we can draw more conclugions. Apparently Paulinus
wag not the patronus one womld expect. As Pliny says that the
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jus was left to him, we hLave to rule out the possibilily of
bequests to Pliny. Otherwise the dus would have been still with
Paulinug and he would still be the patronus whose interests
would be hurted by the grants, and it would not have been
necessary for I'liny to say that he was the interested party
now. Though excepto is quite an understatement for a dis-
inheritance, we have to assume, like Harpy, it to be meaning
that here. Consequently Pliny must have been only heir. But
what Harpy does not say is that the disinheritance must have
been on good grounds, or that Paulinus must have been re-
compensated with large legacies, or that he had acquiesced for
gome reason. Otherwise he conld have filed a querele inofficioss
testgmenti and have rescinded the testament (). Maybe for this
reason did SEERwIN-WHirs opt, contrary to Harpy, for an
ingtitution of both Paulinus and Pliny as heir, with a pree
eeplio for the latter.

We may conclude that the most probable situation, under-
lying the letter, was that the son of Valerins Paulinus had been
diginherited while Pliny was instituted ag sole heir. A querels
inofficiosi testwmenti had apparently not taken place, which
can point to acquiescence on the part of Paulinus, or to a real
bad behaviour on his side, or to sufficient recompensations for
him. By being heir Pliny had become the patronus and indeed
had got the dfus patronatus.

A last point is why Pliny asks for the grants. I do not mean
why he wanted to make these Junian Latins Roman citizens,
The motive for this might have been that he wanted to show
the same benevolence to the freedmen of his friend Paulinus,
as the latter had shown towards his and Pliny’s staves. Pliny
mentions his kindness in one of his letters (ep.5.19). At the
same time he delivered them from a status to which the taint
of slavery still clinged (). But the question is, why did Pliny

(125) Kaser (nofe 52) p. 712 about the gueiele. I mentioned thig
restriction in Smexs (note 4) p. 253 note 15,

(126) In Tac. ann. 18.27: velut wvinclo servitulis aflineri (it Tacitus
has not the dediticii (too) in mind). Further the characterizations by
Salvian (note 30) and Justinian (nete 78). And not without truth: what
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not iterate himself? To this the answer can be simple: as said
before all quiritary ownership had ended by the manumission,
and at the death of the former quiritary owner this guality,
necegsary for the iteration, ended also. So there was nothing
that could go over to a heir. Trisoqrio has suggested that the
testator had instituted Pliny as heir, ag he wanted the Lating
to become Roman citizeng, hoping that a plea by Iliny for
this would find {more) success than one by his son who was not
so known (see note 119}, This is very unlikely. Paulinus had
been consul and thus must have been well known to the
emperor, maybe even on speaking if not good ferms. In any
eage there ig no indication that there was enmity between these
men. Would Trajan have refused the son, what he probably
would not have refused the father? But even then he couid still
have asked Pliny to intervene for hig Junian Latins, without
disinheriting his son. We have to granl TrisogrLrio that in this
case we have to suppose that his son would not object to Pliny’s
request. Bat even then the Lating would become Roman citizens.
A definite argument againgt his opinion is, however, the ques-
tion why Valerins Paulinus did not iterate himself, viz. testo-
mento. It has to be conceded thal we do not know whether he
himself had manumitted them, and whether he was the former
quiritary owner. Yet, seen their names, it is very probably that
he had manumitted them.

By the grant the Junian Latfins became Roman citizen
freedmen. They would have become the liberti of their former
quiritary owner (see nr. 11). Maybe this was Valerius Paulinus
the testator. Pliny’s claim to their estate decreased by this to
the amount the patron of Roman citizen freedmen was entitled
to.

27, — Iu the foregoing we saw, with regard to the effects of
informal manumission and iteration, that some conclusions
were possible. These conclusions were the resulis of a some-

was someone in the eyes of Romans, when ke could not make a testa-
ment, and whose estate would fall to hig manumitter iure guodammodo
peculii?
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times rather dogmatical approach to the problems, inherent
to the subject. It is not said that the Romans themselves
have always reasoned in that way to such an extent: we know
they were very capable of dealing with dogmatics in a rather
undogmatical way, if necessary. But, on the other hand, in the
case of Junian Latinity dogmatics must have played a not
inconsiderable part (vide, e.g., Gai. 3.55-566), which justifies in
any case some dogmatical approach. Moreover, in view of the
lack of sources, such an approach to a subject like this is
about the only one to produce results, sufficiently palpable.

I resume briefly the observations made in this article. An
informal manumission ended all ownership, whether quiritary
or in bomis (bonitary). It gave, after the lex Junia, to those
thus freed (for whom we should not use the term in libertate
morantes), the status of Junian Latinity. This was modelled
on the status of citizens of Latin colonies. As the lex Junia
contained provisions with regard to the dus commercii of the
Junian Lating, this must have been one of the juridical consequen-
ces of that modified status of coloniary Latinity, even though
the Junian Lating were not citizens of a Latin colony. Moreover,
it is not impossible that they had an origo. The manumission
did not establish a full civil law patronage. For that a formal
manumission was needed. This, the iteratioun, therefore had
to be done by the former quiritary owner by a formal mode of
manumission, and was done ag if the Junian Latin was still
in bowis (though he was of course not any more). In some
regpects the first patronage was continued anyway: with regard
to the munera, the origo, the tutelage over the children of the
patron, probably the name, and the patronal claim to the
estate, the manumitter had precedence over the iterant.

In two texts it seems as if a Junian Latin or the patronage
over him, or the claim to his estate, could be object of a bequest.
In Gai.2.195 the text itself is, literally, unsolvable with the
knowledge we have at the present day of Roman law. A sugges-
tion might perhaps be that here was meant a legacy per vindi-
cationem of a slave with peculium, under the condition to free
thig slave with peculium informally. In Plin, ep. 10.104 the
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gituation must have been that the son of the testator was
disinherited nominatim, if a son, and Pliny instituted as sole
heir; while the disinheritance must have been wellfounded, o
the disinherited have acquiesced, or have received emough com-
pensations, as otherwise a guerele inofficiosi testomenti might
have been possible () (%) ().

(127) I wish to express my thanks to Prof. H. Awgva for a discussion
over an earlier draft.

{128) It was not impossible that someone was municeps of two towns.
He would make any freedman of him municeps of thesge two towns too
(Ulp, 2 ed. D.50.1.27.pr.). So the thought, that a Junian Latin by iftera-
tion would become taniceps in both the town of his manunmitter, as in
that of hig iterant (if another person}, is not impossible in itself.

(129) MeYER (note 84) p. 90 says that since ca. 100 B.C, the cognomen
of freed persons nusually was the name, these perzons had had before
their manumission. It wag forbidden for freedmen to use the old Roman
cognomindg. So they had to use mainly Greek or other names (MOMMSEN
{note 87) pp. 425-426), For these two reasons it is very unlikely that the
excluded Paulinus in Plin. ep. 10104 was a freedman, whether a Roman
citizen or a Junian Latin, of the ex-consul C. Valeriug Paulinus.
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